These outlines should not be used as a substitute for your outline but as a good resource to use on how to create an outline. Use these outlines as a guideline on how to achieve a strong and thorough outline. We hope these outlines help you in creating the best outlines you can

Contracts
Contract
· A valid contract is a voluntary agreement (no duress or undue influence) containing definite terms by competent parties (not infants or mentally incompetents) supported by valid consideration and not induced by any misrepresentations in which a contracting party agrees to do or not to do a specific thing.  It is a promise or set of promises, which, if breached, law or equity will provide a remedy.

· The basics of a contract are 

· Definite terms expressed or implied 

· Acceptance of those terms

· The promise made was supported by consideration

· An offer that invites an acceptance 

· Executory contract – It is a contract in which performance remains due.

Categories of Contracts
· Contracts are divided into 2 general categories

· (1) express contracts, which are stated in definite written or oral words

· (2) implied contracts, which are divided into

· (a) contracts implied in law
· (b) contracts implied in fact
· Contracts implied in fact are different from express contracts, which are expressed in words, because implied in fact contracts arise from one party’s conduct evidencing that she has impliedly entered into a contract to pay.

· Contracts implied in law (aka quasi-contracts) are a fiction imposed by law either to avoid one party’s unjust enrichment or to compensate the performing party for reliance damages because that party detrimentally relied on an express but unenforceable contract.

· Implied in law contracts are not a contract at all but rather is an obligation imposed by law to do justice even though it is clear that no enforceable promise ever existed.  
· These quasi-contracts arise from one party’s detrimental reliance on an unenforceable contract or it can arise to prevent the promisor’s unjust enrichment resulting from the promisee’s performance under an otherwise unenforceable contract.

· Quasi-contracts arise when

· (1) there was never an express agreement between the parties and there was no implied conduct by the obligor to pay, but to do justice and to compensate the plaintiff the law imposes a contract
· (2) there is an express contract between the parties but that contract is now unenforceable because of such defenses as illegality, the statute of frauds, impossibility of performance, unconscionabilty, or mistake.  But where one party (plaintiff) has partially performed and has detrimentally relied on the unenforceable contract, generally courts limit the damages remedy to awarding only reliance damages and not expectation damages (expected profits). 

· The law will imply a quasi-contract to compensate a performing party for reliance damages that she incurred in partially performing the unenforceable contract or in order to avoid the unjust enrichment of the promisor.

· There can be no quasi-contract claim where one party has performed under a valid express enforceable contract whose existence and validity is undisputed.  Otherwise a contracting party who made a poor deal would try to ignore it and seek to recover in quantum meruit.
· A unilateral contract is where the Offeror seeks a completed performance and not simply a return promise to perform from the other contracting party.  
· In a unilateral contract, the promise to pay is the offer and the fully performed act is the acceptance. (ex. reward offer)
· In a UCC sale of goods contract, once performance begins the UCC treats it as a bilateral contract requiring the offeree to complete performance otherwise the offeree is in breach.

· At common law, only when the act was fully performed was the offer accepted and the contract binding, leaving only the promise to pay outstanding.  

· Under common law of contract the unilateral contract offer (to pay) could be revoked at any time until performance was fully completed since the offeree was not contractually bound to complete the performance.  
· Neither preparation for performance nor the beginning of performance protected the offeree from the offeror’s power to revoke that offer.  The offeree would have a claim in equity for restitution to prevent the offeror’s unjust enrichment but would have no claim for breach of contract. 

· Under the modern Restatement of Contracts approach adopted by many states and, part performance in response to a unilateral contract offer renders that offer irrevocable.  Thus, when the offeree begins performance, the unilateral contract offer becomes an option, which is irrevocable for a reasonable time.

· Distinguish between

· (1) beginning performance

· (2) mere preparation to begin

· Mere preparation does not affect the offeror’s right to revoke the offer.

· The UCC and Restatement changed the rules for unilateral and bilateral contracts by stating “unless otherwise unambiguously insisting on a specific form of acceptance, an offer can be accepted by either a promise or a performance.”  Thus, a buyer’s offer requesting a “delivery” can be accepted by a promise to deliver or by delivery and an offer requesting a promise to deliver can be accepted either by a delivery or a promise to deliver.

· Where an offer insisted that the seller “shall mail to the buyer a signed duplicate copy of the contract,” this offer unambiguously insisted upon a return promise in order to form a binding contract.

· A bilateral contract is where both contracting parties make binding promises to perform and one promise is consideration for the other promise.
Offer and Acceptance
· To constitute a binding bilateral contract, there must be an express or implied offer coupled with an express or implied acceptance of that offer.  That is, there must be a mutual assent to the agreement in which both parties become contractually bound to perform under the terms of the contract.

· Offer and acceptance statements are not hearsay and these out of court words establish a cause of action or a defense.

· Courts look at the offer and acceptance language, together with the surrounding circumstances, and interpret that language by what a reasonable person would construe the language to mean.  
· Contracts depend on the meaning, which the law imputes to those utterances and not what the parties actually intended.  Thus, it is not what one party subjectively believed or intended, but what a reasonable person would construe the words to mean.

· In order to be a valid offer it must be sufficiently definite, that is it must contain the essential material terms of the contract in unambiguous language.  (ex. the price, quantity, description, and parties)
· For an offer to be effective, it must be communicated to the offeree.

· Preliminary contract negotiations or requests for price quotations are not true offers.  Thus, they do not create in the other party the power to bind (accept).
· If a written offer indicates it is being offered to several persons simultaneously, then it is not an offer but rather is an invitation to negotiate. 

· Form letters, advertisements in newspapers, or catalogs offered to the public are deemed expressions of intent to sell but are not offers.  However, if the advertisement makes a limited offer (“ipods for only $20 to the first 30 people; first come first served”) then this type of ad is deemed promissory and is an offer which can be accepted by the first 30 because the quantity of the offer is contained in the ad, allowing a buyer to reasonably understand that the power to accept this limited power exists. 
· To revoke an offer, the revocation must be communicated to the offeree prior to its acceptance.  

· An offeror can arbitrarily affix the lifetime of the offer and courts will not alter that time period even if it is unreasonable.

· If the offer does not state a time for acceptance, then a reasonable time will be inferred under the circumstances.
· An offer expires when
· A reasonable time after the offer is made or after the time expressly stated in the offer

· Incapacity or death of an offeror or offeree 

· Revocation of the offer communicated to the offeree before the offer was accepted

· Express rejection or a counter-offer by the offeree communicated to the offeror

· Destruction of the subject matter of the offer or an intervening illegality terminates the offer by operation of law
Options

· An option is an offer, which gives the offeree express assurances that it will be held open and will not be revoked by the Offeror for a period of time.  

· An offer merely stating the date on which it will terminate is not an option because it does not give assurances that it will not be earlier revoked by the offeror.  Using the word “option” or in a UCC sale of goods contract using the term “firm offer” indicates it is an option and that the offer cannot be revoked by the offeror.  

· An option is assignable by the offeree but an offer is not. 

· An option is accepted only when an offeror receives the acceptance and not when it is earlier mailed.

· Options are terminated by 

· Destruction of the subject matter terminates the option

· Intervening illegality 
· Expiration of the state option time

· An option is not terminated by an express rejection, a counteroffer, or by the death or incapacity of either party.

· A written option is enforceable provided it is supported by consideration.  Likewise, oral options that do not violate the statute of frauds are enforceable provided it is supported by consideration.

· Under the UCC a merchant’s signed, written option which gives assurances that it will be held open and not revoked is called a “firm offer” and is not revocable by a merchant for lack of consideration.  Merchants can make gifts of written options if the firm offer does not state how long it will be held open, it is irrevocable for a reasonable time.  If a time is state, then without consideration its irrevocability cannot exceed 3 months even if the merchant states it will be held open for longer.  After 3 months it converts into an ordinary revocable offer.

· Under Restatement, the following offers are irrevocable even though not supported by consideration 

· (1) if the written option recites consideration, even though the consideration was never actually exchanged

· (2) if there was detrimental reliance on an offer by the offeree. 

Acceptance of an Offer
· A valid acceptance must unconditionally accept all terms in the offer.

· Since an offer is non-assignable, it can be accepted only by the person to whom it was made but once the offer is accepted and a contract is formed, generally the rights arising under the executory contract can be assigned and the duties under that contract generally can be delegated to a 3rd person.

· Generally there are 2 ways to reject an offer

· (1) an express rejection

· (2) a rejection implied in fact (a counter offer)

· A counter offer can be a purported acceptance of the offer that adds qualifications or requirements that were not contained in the offer.

· An acceptance is effective when it is dispatched, that is when it is put out of the offeree’s possession and control.  Even if the acceptance letter is never received by the offeror or the offeror withdraws it from the postal system it is nevertheless a binding contract.

· Mailbox rule applies only to an acceptance, not a rejection.
· Mirror image rule – unless you accept the offer exactly as it is, you are rejecting it

· Restatement (2d) of Contracts: A counter-offer includes a purported acceptance that adds qualifications or requires performance of conditions not contained in the offer.

· When a substantial mistake is made in an offer which a reasonable person would have recognized as blatant because of the quoted price or other factors, this offer cannot be accepted because the offer is simply too good to be true.

· This type of unilateral mistake results in a voidable contract permitting the mistaken party to rescind the contract because the offeree should have known that the stated price was not the offeror’s true intent. 
Consideration.

· Consideration is a party’s bargain for performance or bargain for return promise to pay or to perform.  It includes either a benefit to the promisor or a “bargained for” detriment to the promisee.  It is a commitment to pay, perform, or to surrender some right in exchange for another person’s promise to pay, to act, or to refrain from acting.

· To constitute consideration to support a promise, there must be a bargained for gain or advantage to the promisor or a bargained for legal detriment or disadvantage to the other party that was bargained for by the promisor.

· The promise (to pay or to perform) and the promisee’s detriment must be the motive each for the other.  The promise must induce the detriment and the detriment must induce the promisor’s promise.

· Surety – someone who agrees to answer for the debt or by law.
· Sufficient consideration is not limited simply to a benefit flowing to the promisor.  It can also be a promise that results in detriment, forbearance, or loss that was given, suffered, or undertaken by the promisee. 

· Past consideration is not valid consideration.  A promise to pay supported only by past consideration is unenforceable because the past benefit bestowed or the detriment incurred was not induced by the present promise.  That is, the past consideration was not “bargained for” in exchange for the promisor’s promise since it had already occurred.

· A promise to pay for a benefit previously received, which was made in recognition of the promisor’s moral obligation arising out of a benefit previously received from the promisee is not enforceable because it lacks consideration to support the promise.

· When one contracting party reserves the right to alter or to revoke the contract at any time, the contract is an unenforceable illusory promise for lack of consideration.  One party’s promise becomes consideration for the other party’s promise only when it constitutes a binding obligation.  An illusory promise appears to be a promise but it does not actually bind or obligate the promisor.

· A contract that either party can terminate on 30 days notice is enforceable since it obligates both parties for at least 30 days. 

· A plaintiff’s surrender of a worthless or invalid cause of action is valid consideration provided the promisor subjectively believed her claim had merit.

Pre-Existing Duty Rule (modification of the contract price)

· At common law, when a person was already contractually obligated to perform services or to sell goods or realty but threatens not to sell or to perform unless paid a higher price, then a new modified contract calling for a higher price for the same goods or services is unenforceable under the pre-existing duty rule because the new promise to pay a higher price was not supported by any new consideration.

· Under the UCC, and under Restatement of contracts the pre-existing duty rule has been abolished!  

· Common law rule, which requires new consideration for the modification of an existing contract.

· Restatement of Contracts allows modification of a pre-existing duty if the modification was fair and equitable and it arose under circumstances that were not anticipated when the contract was entered into.

· The UCC has abolished the pre-existing duty rule but instructs the courts to look at whether duress or bad faith caused the modification.  Article 2 permits a good faith modification of the contract price if based on an objective valid basis for asking the higher price.  (ex. A shift in the market price making the seller’s original contract price unprofitable).  

· No signed writing is required for the modification of the sales contract unless

· (1) the original contract expressly precluded any oral modification, or

· (2) the resulting contract, as amended, falls within Article 2’s statute of frauds requirement ($500 or more)

Accord and Satisfaction
· Accord and satisfaction is a method for parties to settle unliquidated, good faith disputes without having to go to court by an agreement to render a different performance or tender a different payment than what was agreed to in the original contract.

· A debt is “unliquidated” where

· (1) the amount was never agreed to initially, OR

· (2) the amount owed cannot be precisely determined, OR

· (3) the original amount was agreed to in the contract but it is now disputed in good faith

· The “accord” is the agreement to substitute a new amount for the underlying debt and the “satisfaction” is the future full performance (payment) of the new agreement.  When the parties reach an accord and satisfaction, it does not discharge the original debt but merely suspends it until the accord is fully performed.  If it is not performed, the party adversely affected can elect to enforce the terms of the original contract or to sue under the terms of the new accord.

· A creditor’s acceptance of a check marked “payment in full” for less than the amount claimed to be owed discharges the disputed debt unless the creditor promptly returns the check to the debtor.

· The UCC (Article 1) has changed the accord and satisfaction rules on “code related” transactions by allowing a creditor to reserve rights on a check by writing the words “without prejudice” or “under protest” which prevents an accord and satisfaction on any check marked “payment in full.” 

Contract Conditions
· If a contract requires a particular event to occur but no party promises it will occur, then it is a condition to performance of the contract

· After a contract has been executed one party may refuse to perform on the basis that her obligation has been excused because her promise (to pay, to sell, or to perform) was expressly or impliedly conditioned on the occurrence of some event and that event never took place. A condition in a contract provides that a duty owed by one of the parties will arise only upon the happening or the occurrence of some specific event. A promise imposes a duty but a condition in a contract makes a duty conditional.  Conditions are not breached they fail.

· A condition is an event that is not certain to happen but which must occur or exist in order to enforce an existing contractual duty.  

· When a contract condition is entirely under the control of one of the contracting parties whose performance depends on that condition, courts impliedly impose an obligation for that party to act in good faith to satisfy the condition and not to frustrate its occurrence.

· Where a condition is inserted for the protection of one of the parties (the buyer obtaining a mortgage) this does not make the other contracting party’s obligation conditional.  A party can waive a condition if it was inserted solely for her benefit.  

· A condition precedent is an act or an event other than a lapse of time, which must occur before a contractual duty to perform arises. 

· If a condition requires the occurrence of the condition before there is an obligation to perform, liability is imposed and a duty arises only after the condition has occurred. 

Implied Conditions.

· These are conditions that are not actually expressed in the contract but are implied by law.  It is implied that each contracting party will act in good faith and will cooperate in allowing the performance of any conditions and will do nothing that would prevent a condition from occurring.  If a party’s failure to cooperate materially contributes to the non-occurrence of the condition, the condition is excused.

Implied Concurrent Conditions.

· When both contracting parties performances can be tendered simultaneously, such as the buyer and seller of goods or real property, then absent contrary terms in the contract both buyer and seller must tender performance concurrently.  Thus the seller’s tender of the deed or tender of the goods is an implied condition to the buyer’s duty to pay. Thus a party must tender performance under the terms of the contract before that party can assert a claim for breach of contract against the other party.  

· Personal service contracts are different.  Full performance by the performing party is an implied constructive condition for the buyer’s duty to pay.

· A party’s tender may be excused if tender would be futile (a waste of time).  
· Ex. Where the seller has sold the property to another buyer or in an anticipatory breach the buyer has categorically refused to perform under the terms of the contract.

· Even if a party’s tender is excused, she must be able to ultimately prove to the court that, on the date set for closing in the contract, she was ready, able and willing to perform under the contract terms (to buy or to sell) and that she could have satisfied all the conditions in the contract.  

Conditions of satisfaction
· A contract may condition payment upon one party being satisfied with the performance tendered by the other party.

· If the satisfaction involves the aesthetic or personal taste of one party, then that party is the sole judge of the quality of the performance.  
· Thus, the condition of satisfaction is not satisfied if the party subjectively rejects the tendered performance in good faith even though her dissatisfaction is unreasonable.  

· A party’s dissatisfaction cannot be based on ulterior motives, such as the party was broke and couldn’t afford to pay for the performance.  

· If there is any doubt (ambiguity) as to whether subjective or objective satisfaction was intended, it will be implied to require objective dissatisfaction.

· Conditions of satisfaction involving mechanical fitness, utility, merchantability, or value then a party’s dissatisfaction must be objectively reasonable, that is whether a reasonable person would have been dissatisfied.

· Where the condition of satisfaction is subject to the approval of a 3rd person, such as an engineer, architect, or lawyer, then the satisfaction is deemed to be the honest, good faith subjective satisfaction or dissatisfaction of that 3rd person.  Absent fraud, dishonesty, bad faith, or collusion a 3rd party’s satisfaction can be withheld unreasonably.  However, a minority of states view reasonable the 3rd party requires objective dissatisfaction. 

The Waiver Doctrine
· A waiver is a party’s voluntary relinquishment or abandonment of a known contractual right.  It is one party’s waiver to fully enforce all the terms of the contract. A waiver is a relaxation of the contract terms, such as a term for performance or a time fixed for payment.

· One party can expressly make a waiver of a condition or promise or it may be implied from a party’s action or inaction.

· Once the contract has been executed, but prior to a breach, terms of the contract can be waived (relaxed).  However, the waiver can be withdrawn unless the other party has detrimentally relied on the waiver and it would be unjust to allow the waiver to be withdrawn.  

· If the waiver is withdrawn, all parties must be notified and if there is insufficient time to perform according to the contract, the performing party must be given an extension of time.  

· If the waiver is supported by consideration, it amounts to a contract modification and not a waiver, preventing it from unilaterally being changed.

· If the waiver occurs after the time for the condition to occur, the waiver cannot be revoked even though it is not supported by consideration and even though there has not been any detrimental reliance.  Instead it is deemed an election of remedies by the non-breaching party, who could have terminated the contract but elected to continue with the contract.  After the breach, by waiving the right not to terminate the contract, the only claim against the breaching party is for damages. 

· Two time periods: 

· (1) waiver before the date fixed for performance and can withdraw because not supported by consideration, unless the other party detrimentally relied or there is insufficient time for him to perform.  

· (2) if after the date, only remedy is breach of contract damages.

Third Party Beneficiaries
· The doctrine of third party beneficiary allows a stranger to the contract to enforce it even though the third party beneficiary is not obligated by the contract, has no privity of contract and there was no consideration moving from the third party beneficiary.

· The third party beneficiary can enforce the contract provided she can show when the contract was made she was an intended beneficiary of that contract. Absent intent to benefit the 3rd party she is merely an incidental beneficiary with no right to enforce the contract.  

· Most frequent use of third party beneficiary contracts is life insurance.

· There are 2 types of “intended” 3rd party beneficiaries: 

· (1) a creditor beneficiary, 

· (2) a donee beneficiary.

· If the promisor breaches the third party beneficiary contract, a creditor beneficiary can sue both contracting parties because 

· (1) the promisor of the third party beneficiary contract promised and intended to benefit the creditor beneficiary, and 

· (2) the promisee of the third party beneficiary contract previously was indebted to the 3rd party beneficiary.

· A mortgage assumption agreement by the purchaser of real property or a lease assumption agreement by a sub-tenant or assignee of a lease creates a creditor third party beneficiary contract for the intended benefit of the mortgagee (bank) or the landlord.  If subsequently the mortgage or the lease is breached, the third party beneficiary bank or landlord can sue both parties to the assumption agreement.

· A donee beneficiary is intended to gratuitously benefit by the contract.  If that contract is breached then that third party beneficiary can only sue the promisor and cannot sue the promisee.

· An incidental beneficiary is just coincidentally benefited from a contract but whose specific benefit was not actually intended by the contract parties.  An incidental beneficiary has no right to enforce the underlying contract.

· There are 3 types of contract beneficiaries
· Creditor beneficiary

· Incidental beneficiary (not really a third party beneficiary)

· Donee beneficiary

· When a third party beneficiary sues the promisor, the promisor can assert any defenses against the third party beneficiary that the promisor could have asserted against the promisee in the underlying contract.  

· When the third party beneficiary contract is breached, both the promisee and the third party beneficiary have breach of contract claims.  The difficulty with a promisee’s claim is that frequently the promisee has suffered no damages because of the breach. Thus the promisee would be entitled to nominal damages only or could sue for rescission of the contract because of the breach and could seek restitution. 

· If in the third party beneficiary contract the statute of limitations was shortened, then the third party beneficiary was bound by that shortened period of time.

· When the third party beneficiary contract is executed, the beneficiary’s interest is not vested unless the contract expressly made the benefit irrevocable. 

· Generally the promisor and promisee are free to alter or cancel the third party beneficiary benefits unless prior to receiving notice of that modification the third party beneficiary got
· Manifested an assent called for in the third party beneficiary contract at the request of one of the contracting parties.  

· The third party beneficiary commenced an action against the promisor for breach of the third party beneficiary contract

· The third party beneficiary detrimentally relied on the contract by materially changing her position

Assignment of Contracts
· Contract assignments may involve 

· An assignment of a beneficial right

· Delegation of the performance of duty

· Assumption of liability under that contract

· A contract right to receive money can be assigned to a 3rd party who is not named in the original contract.  It is distinguishable from a third party beneficiary, which is the right of a 3rd person expressly created in the original contract.  

· Contract rights can be assigned 

· (1) as security for the extension of credit
· (2) as a sale of that right 

· (3) as a gift

· Although a contract offer cannot be assigned (it can only be accepted by the person to whom it was made) once the offer is accepted then the rights arising out of that contract (to receive money) can be assigned.

· Once the contract right is assigned it is irrevocable by the assignor provided consideration was paid for the assignment.

· If consideration is paid, the assignment extinguishes the right in the assignor.  In order for the assignor to get that contract right, returned a court action for rescission is required.  However, a gratuitous assignment similar to a promise to a make a gift is freely revocable by the assignor.  

· If the assignor assigns the same right twice (i.e., he’s a thief) then the assignee first in time prevails unless the 2nd assignee paid value, took the contract right in good faith and was the first to (In some states)
· Obtain a judgment

· Get paid by the creditor/obligor

· Enter a new contract with the obligor

· The “first in time” preference does not apply if the first assignment was a gift.

· If past consideration was given for the assignment, this past consideration is considered “sufficient value.”  Thus, the second assignment of the same contract right for past consideration is not considered a gratuitous assignment.

· A gratuitous assignment is terminated by the assignor’s 

· (1) death
· (2) reassignment of the same contract right or
· (3) assignor’s revocation of the gift by giving revocation notice to either the assignee or to the contract obligor

· A gratuitous assignment becomes irrevocable (the gift becomes complete) if the gratuitous assignee obtained a judgment, got paid by the creditor/obligor and entered a new contract with the obligor.

· If a gratuitous assignment is accompanied by a symbolic document (a mortgage, stock certificate, or bank book), the assignment becomes immediately revocable provided this symbolic delivery puts dominion and control of the contract right out of the assignor’s control.  

· After any right has been assigned, in order to extinguish the assignor’s right to get paid under the assigned contract, the assignee should immediately notify the obligor who owes the money, which then prevents the assignor from collecting the debt from the obligor. 

· An assignee stands in the shoes of the assignor. Thus when the assignee sues the obligor on the debt, any 

· (1) defenses that could have been asserted against the assignor can be asserted against the assignee or
· (2) any related counter-claims that could have been asserted against the assignor can be asserted against the assignee or
· (3) any unrelated counter-claims that could have been asserted against the assignor that existed up to the day of the assignment can be asserted against the assignee

· Any related or unrelated counter-claims asserted against the assignee can be used only to offset the assignee’s claim (equitable recoupment).  The assignee is not personally liable on any asserted counter-claims. 

· If a gratuitous assignment is made and the gratuitous assignee sues the obligor, then the defense of the assignee’s lack of consideration in payment of the assignment cannot be asserted as a defense by the obligor.  

· Common law prohibited partial assignments (less than 100% of the contract right) because partial assignments could subject the obligor (debtor) to multiple lawsuits by multiple assignees.  Today partial assignments are permitted because the obligor can demand that all assignees be joined as necessary parties in one lawsuit. CPLR 1001, 4311(a)(10).

· Absent contrary language in the contract prohibiting the contract’s assignment, contract rights are freely assignable except for.

· A statute prohibits such an assignment

· The following rights to receive income cannot be assigned

· Workers compensation payments cannot be assigned

· Alimony or child support payments cannot be assigned
· Spendthrift trust income cannot be assigned by a trust beneficiary
· Personal injury or wrongful death causes of action cannot be assigned but once these claims are reduced to a judgment, the judgment can be assigned

· The assignment is coupled with an Improper delegation of a contractual duty to perform to an unqualified person

· The assignment of the contract increases the risk to the other contracting party

· The services to be rendered are of a highly personal nature (e.x. butler), then the person who is to receive those services cannot assign away that right because it would require the obligor (the employee) to work for someone else, materially changing the servant’s (most contracts do not involve services of a highly personal nature)

· The original contract can expressly prohibit its assignment.  However, once the assignor has completed performance, the contracts prohibition against assignment no longer prohibits the assignment of the right to receive payment.  

Delegation of Duties
· A delegation is the transfer to another of the duty of performance under the contract.  This is contrasted with the assignment of a contract right because when a contract right (to collect money) is assigned for consideration that right is extinguished in the assignor.  
· However, when a duty to perform is delegated to another party the liability for the contract’s performance is not extinguished and the assignor (delegor) remains liable for any contract damages as a surety by operation of law if that delegated duty is not properly performed.  

· Most duties are freely delegable.  The court will simply look to see whether the tendered performance by the assignee was significantly different than that performance required from the assignor.  

· If the contract’s performance was not delegable because one party had a substantial interest in having the delegor perform however if plaintiff did not object, then this would be an implied “waiver” of the right to object to the assignment.

· A contract to perform personal services is not delegable if the contracting party had a substantial interest in having the delegor perform the contract because of his special skills, unique abilities, or the trust and confidence placed in the delegor.

· When a party has a non-delegable duty, death or disability of that party would excuse that party from performance because of impossibility of performance.

· Death does not terminate a contract or give the estate a defense of impossibility of performance. Where the contract is a non-delegable because of a parties skill or reputation, that contract will terminate on death because of impossibility of performance. 

· An assumption agreement is a promise by an assignee to personally assume the duty of performance and to become personally liable for the contract’s performance.  Here, the person assuming contractual liability is liable for breach of performance to both the assignor who assigned the duty under the doctrine of privity of contract and is liable to the 3rd person entitled to the contract’s performance or payment who can sue the assignee as a 3rd party beneficiary of the assumption promise. 

Novation
· A novation is an agreement to release a previous obligor (debtor) and to look only to a newly replaced obligor.  A novation is simply a contractual substitution of one debtor for another.  It is a delegation of duty and an assumption of liability by a new party, coupled with a release of the originally obligated party.  It arises only when a creditor agrees to release her claims against a debtor and to accept in lieu thereof the promise of a new 3rd person to discharge that debt or obligation.
· A novation contract is a new contractual relationship made with the intent to extinguish an old contract.  

Breach of Contract
· The elements of breach of contract are

· (1) establishing the formation of an enforceable contract between competent parties

· (2) performance by the plaintiff of any conditions precedent or any dependent concurrent conditions (tender)

· (3) the defendant’s material failure to perform under the contract terms

· A breach of contract can arise by 

· (a) a repudiation of the contract prior to performance (anticipatory repudiation) or
· (b) a partial failure to perform the entire contract or
· (c) a completed performance that was deficient

· If a party’s breach is “immaterial” (trivial or minor), then it does not relieve the other contracting party from the duty to pay for the performance rendered.

· If the breach is material then any duty still owed by the non-breaching party (to pay or to perform) is excused and the contract can be treated as terminated.

· Some jurisdictions and Restatement of Contracts allow the breaching party to assert a separate claim for unjust enrichment to the extent of the contract benefits bestowed less any damages suffered by the non-breaching party.  
· However, in most jurisdictions, if there has not been substantial performance and the breach was material, then the breaching party who has only partially performed is not entitled to any compensation and the breaching party is denied any quasi-contract recovery.  

· Substantial performance is the opposite of a material breach. Thus, if a contracting party has substantially performed, then any breach is immaterial.  The substantial performance doctrine is used most frequently in building construction contracts but it may also be applied in other contracts such as a contract to convey real property, leases, personal service contracts, and real estate broker contracts.  

· Substantial performance doctrine does not apply (disjunctive)

· (1) in a contract for the sale of goods because here the perfect tender rule applies
· (2) where the breach was willful

· Where the doctrine of substantial performance is applied it is used to prevent an injustice where one party’s breach resulted in minor non-essential deficiencies that can be inexpensively remedied.

· There is no single controlling factor that determines whether a breach is material or immaterial look at the Restatement and the 

· Hardship on the breaching party if a material breach is declared

· Amount of the benefit bestowed on the non-breaching party (the greater the benefit bestowed, the less likely the court is to find a material breach).  However, completing 75-80% of performance is not “substantial performance.”
· Whether the breach was Innocent – that is, the breaching party’s failure to perform was inadvertent or unintentional

· The likelihood (the ease) of full performance being achieved

· The breaching party has the burden of proving substantial performance plus the cost to complete the contract.  The breaching party can recover the contract price offset by the cost of correcting any defects to complete the contract.  However, where the cost to correctly complete the contract would be grossly and unfairly out of proportion to the benefit to be achieved, then the measure of damages is the difference in value between the value of substantial performance that was tendered and the value of what would have been tendered if there had been full performance under the contract terms.  This measure of damages is used to avoid “economic waste.”  

· Complete performance can be denied it would constitute economic waste but the P may recover the difference in value.

· Failure to perform by the date stated in the contract is a material breach of the contract in a UCC sale of goods contract under the perfect tender rule. But in other contracts it is not a material breach.  Generally a party has a reasonable time to perform unless the date fixed in the contract is expressly made “time of the essence.”  

· What is reasonable depends on the circumstances and courts look at

· (1) the hardship to a party if substantial performance is not completed by the contract date
· (2) the parties intent

· (3) the presence or absence of good faith

· An unreasonable delay may constitute a material breach.

Divisible Contracts
· A divisible contract is one in which separate lots are to be delivered and are separately paid for and accepted.  It is one contract broken up into sets of matching performances, each of which is a mini-contract within the whole contract.  Each installment is deemed independent of the others and is separately enforceable regardless of the performance, part performance, or non-performance of the other installments.  Even a willfully defaulting party is permitted a partial recovery for a previously performed installment and the performing party does not have to prove substantial performance of the entire contract to recover for one installment performance.

· A breach of one installment does not effect any other installment.  Thus, each installment is breached one at a time unless a breach of one installment evidences intent to repudiate the entire contract or where one breached installment substantially impairs the value of the whole contract.
· UCC Article 2 calls divisible contracts “installment contracts.”  If a buyer fails to pay for one installment the seller cannot terminate the entire contract but the seller can demand assurances of future payment before delivering any future installments and can require COD (cash on delivery) for future installments. 

· The UCC “perfect tender” rule is not applied to installment contracts.  Thus, a buyer cannot reject a seller’s non-conforming installment provided the defect can be cured and the seller gives assurances that it will be cured.  Even if one installment is materially breached, generally this will not be a basis to treat the balance of the contract as breached.
· It is difficult to reject a single installment in an installment contract because of the seller’s ability to cure any defect after delivery and it is almost impossible to cancel the rest of the contract if one installment has been materially breached. 

Anticipatory Repudiation of the Contract 

· An anticipatory repudiation arises before the time for full performance when one party to a bilateral contract repudiates the contract by unequivocally announcing an unwillingness or inability to perform the contract.

· A party’s request to renegotiate the contract (ex. the price) is not an anticipatory repudiation.  

· Anticipatory repudiation is not available if the non-breaching party has fully performed.  Instead the performing party must await the future payment date fixed in the contract before suing for breach of contract.

· If one party has fully performed, then to avoid this dilemma of repeated lawsuits, an acceleration clause should be inserted into the contract, which allows the performing party to accelerate all future payment installments in the event one payment installment is breached. 

· When an anticipatory repudiation occurs, the non-breaching party can

· (1) immediately sue for breach of contract

· (2) wait and urge reconsideration by the repudiating party.  However damages and the statute of limitations will be fixed on the date of the anticipatory repudiation, when the plaintiff first learned of the anticipatory repudiation and could have gone into the marketplace and sought substitute goods.  
· Thus, if a plaintiff delays in bringing a lawsuit based on anticipatory repudiation, she bears the risk of any adverse market price increase or decrease during the period of delay.  A buyer’s damages are measured on the date that the buyer first could have covered.

· Even though a non-breaching party has notified the anticipatory repudiating party that it will await it’s performance, this declaration is not considered an election of remedies and at any time thereafter the non-breaching party can commence a lawsuit, which will cut off the breaching party’s power to retract the anticipatory breach.

· An anticipatory repudiating party can retract the repudiation but not if the non-breaching party has

· (1) commenced a lawsuit

· (2) relied on the repudiation and entered a new contract for a similar performance or
· (3) effectively communicated with the breaching party (orally or in writing) an intent to treat the contract as breached. 

· If an anticipatory repudiation occurs but before the date of performance fixed in the contract a supervening impossibility of performance arises, then this excuses the breaching party from liability because the non-breaching party would not be able to prove that on the date fixed for performance it could have tendered performance. 

Breach of Contract Defenses
· When sued for breach of contract, the defendant should not only consider a 3211(a) motion to dismiss, but should also consider the following 13 contract defenses
· Infancy

· Insanity

· Intoxication

· Fraud

· Unconscionability

· Undue influence

· Mistake

· Equitable defenses

· Duress

· Impossibility of performance

· Statute of frauds

· Illegality

· Parole evidence rule

· Once a contract becomes unenforceable because of a contractual defense then look to see if one party has detrimentally relied ($) on the now unenforceable contract or has unjustly enriched the other contracting party, then this may open the door to a quasi-contract claim.

Infancy and Mental Incompetency
· There can be no meeting of the minds if one of the minds is incompetent. Contracts involving incompetents are voidable at the incompetent’s option.

· The lack of contractual capacity arise from
· Infancy

· A mental Infirmity (i.e., insanity)

· Intoxication

· They may be used defensively when a suit is brought against the incompetent or the incompetent to commence the equitable action to rescind the contract and seek restitution may use them affirmatively.

· Infancy.

· Any contract entered by a child before reaching her 18th birthday is voidable but only at the infant’s option.  

· If an adult signs as a surety for an infant’s contract, the surety cannot raise infancy as a defense because the infant can only raise it.

· After reaching majority, the infant can ratify the voidable contract by manifesting intent by words, acts, or inactivity, which a reasonable person would objectively construe as an asset by the former infant to now be bound by that contract. 

· Where goods are sold to an infant on credit and the infant disaffirms that contract the creditor has a limited right to seek restitution from the infant to the extent the infant still possesses any fruits of the voidable contract.

· An infant may avoid the contract even if it has been fully performed by both sides – that is, the infant has fully paid for and received the goods.  However a substantial number of states allow restitution in this situation.  Thus, if the infant purchased and paid for X  by paying the full purchase price then she can nevertheless disaffirm the contract 7 months later.  But when I, the infant, sues to recover the purchase price, the seller can counterclaim for the fair market value for the use of the computer or the horse or for its depreciation. 

· If sold on credit, no counterclaim. If sold and paid for, infant can sue for rescission but seller can sue for fair market value or rescission.

· Mental Infirmity (i.e. insanity).
· Mental incompetency is an affirmative defense that must be pleaded and proved by the party asserting it.  The party asserting mental infirmity waives the doctor-patient privilege and is subject to a mental examination prior to trial.

· When rescinding a contract based on mental incompetency, the mental incompetent must make full restitution to the extent of any benefit received from the contract.  Some courts do not require the incompetent to restore the status quo when the other contracting party acted unfairly with knowledge of the existing incompetency.

· The contracts of adjudicated incompetence are void ab initio and are considered a non-entity in the eyes of the law (i.e., not voidable, void).  However, contracts of non-adjudicated incompetence are voidable at the incompetent’s option.

· To succeed in this claim, the incompetent must show either

· (1) the incompetent did not understand the nature and consequences of entering the contract or
· (2) executing the contract was an uncontrolled reaction to a mental illness and the other contracting party had reason to know of this condition

· Intoxication.

· To avoid a contract because of intoxication (drugs or alcohol) that party must have been so intoxicated as to be unable to understand the nature and consequences of her act in entering the contract and the other party had reason to know of this condition.

· McNaaghten Standard – unable to understand the nature and consequences of her act ( so drunk you’re insane, you don’t remember what you’ve done

Fraud, Deceit and Misrepresentation
· These 3 claims consist of one party gaining an advantage by lying about an essential material fact in the contract that was reasonably and justifiably relied upon by the other contracting party.

· The elements of fraud or deceit must be proven by “clear and convincing” evidence making it highly probable that the fraudulent misrepresentation occurred

· Defendant’s scienter, which is where the defendant acted knowingly or deliberately in making the false statement

· The lie was made with the Intent to defraud or mislead the plaintiff, thus a waitress or an eavesdropper who overheard defendant’s fraudulent misrepresentation has no claim against the defendant because defendant had no intent or desire to defraud that 3rd person

· Resulting economic Injury to the plaintiff

· Plaintiff’s justifiable or reasonable reliance on the misstatement or omission

· If the fraud victim could have easily verified the truth or falsity of the misstatement but did not do so, then the fraud claim will fail because reliance on the other party’s misstatement was not reasonable. 
· Defendant’s misrepresentations involved a false material existing fact (but not predictions of future facts) and that misrepresentation induced plaintiff to enter the contract

· Although mere silence does not constitute fraud, if a direct question of a material fact is asked then contract law imposes a duty of an honest response.  By ignoring the answer, knowing that a true answer might prevent that party from entering the contract is considered a material misrepresentation.

· Likewise, an active cosmetic concealment in a realty contract or a contract involving the sale of goods can constitute a material misrepresentation.

· Fraud Damages.

· Some states measure of damages for fraud or the tort of deceit allow recovery for the difference in the value of (1) what the plaintiff was specifically promised, and (2) the value of what the plaintiff actually received.  Permitting the defrauded party the benefit of expectation damages (lost profit).

· A minority of states view in contracts that do not involve the sale of goods restitution damages are recoverable only for the defrauded party’s actual out of pocket loss sustained.  That is, the difference between (1) the value of what she received (what it was actually worth), and (2) what she paid to the defendant. 

· Fraud in a contract involving the sale of goods.

· The underlying principle of the UCC is to put the non-breaching party in as good a position as performance would have under the terms of the contract.  Thus, a defrauded buyer of goods gets the benefit of the bargain (expectation damages) and in some states the buyer is not limited to merely recovering out-of-pocket losses from the fraudulent seller of goods.  

· A contracting party’s misrepresentations can be either

· (a) fraudulently made with deceit where the defendant knew that the statement was false

· (b) a negligent misrepresentation, OR

· (c) an innocent misrepresentation where the sole remedy is rescission of contract

· Negligent Misrepresentation.

· The major differences between the tort of deceit and the contract claim of fraud (both of which are the same) and the tort of negligent misrepresentation in some states is

· (1) Scienter, which is not required for negligent misrepresentation

· (2) the plaintiff’s recovery, which is limited to only out of pocket economic losses

· (3) the requirement of a special relationship between the plaintiff and the defendant of trust and confidence creating a duty to impart correct information to the plaintiff

· A claim for negligent misrepresentation arises when a business person (a surveyor, lawyer, financial planner, accountant, or a title abstract company) breaches a duty owed to the plaintiff to impart (give) accurate information because the business person failed 

· (a) exercise reasonable care to ascertain the true facts or
· (b) to possess or apply the skill and competence of the reasonable person in the defendant’s business or profession

· When such a person makes a false statement even though she honestly believes it was true (i.e., no scienter to lie) but she speaks without a reasonable ground for such a belief then she is liable for negligent misrepresentation and is liable for the economic loss suffered because of the plaintiff’s reasonable or justifiable reliance on that information.  However, for plaintiff to succeed in this claim there must exist a “special relationship” between the parties which can be either privity of contract or the equivalent of privity of contract with a plaintiff who was the “end and aim” of the negligent transaction.

· Innocent Misrepresentations.

· It is easier to prove an innocent contractual misrepresentation because a plaintiff does not have to establish the defendant’s fraud or negligence in making the false statement.  Rescission of contract and restitution is permitted for an innocent representation even if the false material fact was totally innocently made.

Unconscionability
· An unconscionable contract requires both an absence of a meaningful choice by one party (just hurry up and sign) together with terms unreasonably favorable to the other party.  It is a totally one-sided contract, which is distinguishable from illegality or fraud.

· An unconscionable contract is such a bad bargain that no right minded person would have agreed to it and no honest or fair person would have offered it.  If unconscionability exists, it allows equity to intervene and to prevent an injustice.

· Where business people contract in a commercial setting, a presumption of conscionability arises.  

· This doctrine has 2 components: “terms and tactics.”  To successfully assert this doctrine, both procedural unconscionability (pre-contract negotiations or terms hidden in a form drafted by the party seeking to enforce the contract) and substantive unconscionability, which involve harsh or one-sided contract terms.

· An unfair price, unfair warranty disclaimers, or a clause giving one party the right to unilaterally terminate the contract is evidence of substantive unconscionability whereas high pressure sales tactics or unequal bargaining positions (lack of business experience, lack of education, or a limited ability to speak English) is evidence of procedural unconscionability.  

· The unconscionability doctrine has been codified by UCC Article 2 and has also been extended to non-UCC contracts including personal service contracts and real property leases, allowing the court broad discretion to void the entire unconscionable lease or just “blue pencil” the particular unconscionable provisions.  
Undue Influence.

· Undue influence seeks to excuse a party from a contract because that party’s assent to the contract was not voluntary.  Unlike duress, which speaks of coercion, undue influence speaks of unfair persuasion by the misuse of one party’s position of control or trust in (and?) confidence by using her dominant psychological advantage to obtain an unjust enrichment at the expense of a susceptible weaker contracting party who, if left alone, would not have entered that contract.  It requires 

· (1) a special relationship between the parties and
· (2) there existed unfair persuasion of the weaker party by the stronger party, manipulating the weaker party into signing that contract

Mistake
· Mistake is an incorrect assumption made one party (unilateral mistake) or by both parties (mutual mistake).  It is a belief that is not in accord with the facts.  

· Equity will grant rescission of a contract (and restitution) for mutual mistake or for one party’s unilateral mistake that was known to the other party because an offeree cannot accept an offer if he knew or reasonably should have known that the offeror was laboring under a material mistake.

Unilateral Mistake.

· One party’s unilateral mistake as to value (price paid) or a mistake as to the extent of materials or labor that would be needed to perform the contract is an error of business judgment and generally is not a basis to rescind the contract.  

· Where one party agrees to perform for a stated price, she is not entitled to additional compensation merely because there was a mistake as to how much time, labor, or money the job would take or because the performer encountered unforeseen difficulties.

· A unilateral mistake in calculating figures (a computer error) may give the mistaken contracting party a remedy of equity of rescission.  The elements of that theory are
· Computational mistake was communicated to the other party before that party changed her position in reliance on those mistaken figures

· The mistake involved ordinary negligence 

· Prompt notice of the mistake was given

· The mistake would impose a substantial hardship if equity did not allow the correction

· Equity of rescission is frequently used both in sales (UCC Art. 2) and construction bids to prevent an unjust enrichment of the other party.

Mutual Mistake.

· A mutual mistake is a mistake shared by both parties on a material part of the contract caused by a latent ambiguity.  With mutual mistake there is no enforceable contract because there was never a meeting of the minds.  Neither side should profit from a mistake jointly perceived and acted upon.

· When both parties assume certain facts exist and they enter a contract on the faith of that assumption, then if their mutual assumption is erroneous then either party can rescind the contract.

· What if an injured party gives a release to a tortfeasor without realizing the extent of her injuries? The court may set aside the release based on mutual mistake but there is a distinction between

· (1) injuries that were unknown to the parties and
· (2) a mistake as to the consequences (the extent) of known injuries

· A mistaken belief as to the non-existence of an existing injury is a precondition to setting aside a release based on mutual mistake. However, if the injury was known when the release was signed but the mistake was merely as to the extent of that injury, then the release will not be set aside.

· Risk as to future value or the contracting parties usually assume future events. When there is no mistake as to what the parties intended but rather one party was mistaken as to quality or the value of the item sold, this type of mistake is not a basis to rescind the contract.  

· In the absence of fraud or unconscionability, a party who signs a contract is conclusively presumed to know its content and to have agreed to its terms if a party could have read it then not reading the contract is inexcusable gross negligence. If he could not read it (illiterate or not English speaker) then the failure to not have it read is inexcusable gross negligence.

· Where there is no mistake as to what the parties intended, but rather a mistake was made in reducing the agreement to writing by either omitting a term or inserting an incorrect term, the remedy is reformation to correct the writing.  Parole evidence is admissible to show the parties’ mistake. 

Equitable Defenses.

· Examples: (a) Unclean hands, (b) Laches, (c) the relative hardship test frequently used for injunctions.

· The Unclean Hands defense is based on the maxim “she who seeks equity must enter the court with clean hands.”  This doctrine is not used to benefit a defendant but to protect the integrity of the court.  It’s use is discretionary with the court, thus the court may decline to use this doctrine even where the plaintiff and defendant are in pari delicto (equal fault)
Duress.

· When a party signs a contract out of fear, induced by a threat that overcomes her free will, the duress defense arises.

· Duress (blackmail) is a wrongful threat of physical violence (assault or battery), a threat of arrest, false imprisonment, wrongful prosecution, or a threat to wrongfully take or destroy goods.

· The duress asserted must leave the victim no reasonable alternative but to agree to a contract or its modification.  The party’s assent is not voluntary but is unfairly coerced.  The threat does not have to be directed at the contracting party but it can be directed at a friend or relative.  

· Duress requires 2 elements

· (1) coercion and
· (2) no reasonable alternative but to agree to the contract or its modification

· The coerced party accepting the contract benefits, thereby recognizing the contract’s validity by not promptly moving to have the court rescind the contract may subsequently ratify the coerced transaction after the coercion.

· Common in pre-nuptial, nuptial, or separation agreement

· To be distinguished from duress is a threat to bring a civil lawsuit unless a party signs a contract.  Contract law treats this as a legitimate form of coercion.  A threat to do that which one party has the right to do does not constitute duress. 

Impossibility of performance
· If because it is objectively impossible to perform the contract because of changed circumstances arising after the contract was signed, a party’s non-performance will not constitute a breach of contract because contract performance was excused by its impossibility.

· This defense of “excuse” (aka “impossibility”) is divided into 3 categories:

· (1) impossibility of performance where destruction of the subject matter of the contract or the death, serious illness, or disability of the performing party made performance objectively impossible.  

· Impossibility allows either party to terminate the contract without liability.

· (2) frustration of purpose where performance is possible but its purpose is now meaningless (this doctrine is not followed in the US)

· (3) commercial (economic) impracticability which arises when performance is possible but because of an unforeseen change in circumstances one party’s performance has become economically unrealistic (more than just an increase in cost of 100%, 200% or 300%)

· To establish the existence of the “excuse” defense, show (conjunctively)

· (1) something unexpected and unforeseen occurred after executing the contract (if it occurred prior to entering the contract, then the defense would be mutual mistake)

· (2) risk of that event was not covered in the contract or by custom in the trade

· (3) its non-occurrence was a basic assumption on which the contract was made

· (4) performance was made “impossible” by the intervening event, or under Restatement and the UCC, it was made “economically impracticable to perform”

· Under the UCC Art. 2 comments, unforeseen severe shortages of raw materials or supplies caused by war, crop failure, embargoes, govt restrictions, or a shutdown of the major source of supply resulting in a severe cost increase falls within the realm of commercial impracticability

· Death of the offeror or offeree terminates the power to accept an offer but if the contract is executed and one party dies, then that party’s estate can assert impossibility but only if the decedent had a non-delegable duty of performance.

· In personal service contracts one party’s serious illness or a danger to health will generally excuse either party from that contract.

· The theory of impossibility frequently involves:

· Death of a performing party

· Danger to life or ill health

· Destruction of the subject matter

· Delays temporarily causing performance to become impossible. 

· Under UCC Art. 2, flooding, snowstorms, or civil riots can excuse a late delivery of goods and under these circumstances the perfect tender rule is not followed.

· In a contract for new construction risk of loss is on the builder if the structure is destroyed before it is turned over to the owner.

· In a contract to alter or repair an existing structure its destruction will “excuse” performance (impossibility of performance) but the risk of that loss is on the structure’s owner.  If the contractor had partially performed prior to destruction then the contractor has a restitution claim, not for the fair market value of his services and not for his out-of-pocket expenses, but only to the extent that those services up to the date of the destruction increased the value of the structure. (an exception to the general rule)
· Frustration of purpose is an old English common law doctrine that is not normally followed in the US.  It arises when the goal, purpose of objective of the contract (the very basis of the bargain) is rendered virtually useless or worthless to one party because of an intervening event.  It arises when an unforeseen event occurs, defeating the very reason for performing the contract. It must have been a basic assumption of both parties that the intervening event would not occur.  In order for this theory to prevail, the intervening event must not have been foreseeable by the parties.
The Requirement of a Signed Writing (Statute of frauds)
· Under the statute of frauds, in order to enforce certain contracts they must be in writing and signed “by the party to be charged” with breach of that contract (the defendant).

· The signed writing need not take any particular form.  It can be a letter, a check, a placemat, a napkin, or the signed minutes of a corporation’s board of director’s minutes. It can be a signed letter that simultaneously acknowledges and repudiates a prior oral contract.  

· A contract satisfies the statute of frauds if there is electronic evidence of its existence and intent.

· The following contracts must be in writing, signed by the party to be charged:

· Surety contracts

· Marriage contracts

· Answer for debts dischargeable in bankruptcy

· Real estate contracts

· Finders fee arrangements

· Leases longer than 1 year

· Contracts not capable of complete performance within 1 Year

· UCC Sales contracts for the Sale of goods

· Surety Contracts
· A surety promises to pay a creditor if a debtor does not pay a debt or breaches a contract.
· The surety relationship involves 3 separate contracts

· (1) debtor and creditor

· (2) surety and creditor

· (3) surety and debtor

· The surety’s promise to the creditor must be in writing, signed by the surety. A signed writing is not required on the contract between the surety and the debtor (indemnification). However, such an oral executory contract in which the surety promises to act as a surety, may be unenforceable by the principal debtor (the surety can revoke the oral promise) unless the debtor supplied consideration.

· If the surety agrees with the creditor that if creditor discharges the original debtor from the debt, that surety will be liable for the debt.  This would be a novation contract; replacing one debtor for another and such a contract does not have to be in a signed writing.  

· Under the “main purpose” rule where the surety’s intent (main purpose) is really to benefit the surety then no signed writing is required for the creditor to enforce the surety’s oral promise.  

· Contracts in Consideration of a Marriage Promise
· Where the consideration supporting a promise to pay money or property is the other party’s promise to get married, then a signed writing is required to enforce the promise to pay.  Part performance (the marriage) does not take the contract out of the statute of frauds.

· Promisory estoppel may be asserted as a possible for a signed writing 

· Answer for debts dischargeable in bankruptcy
· A dischargeable debt may survive a bankruptcy proceeding but only if the debtor’s intent is evidenced by a pre-discharged signed writing but no new consideration is required.  The debtor must be advised of the legal effect of that signed writing and given 60 days to change her mind.  
· Real property contracts 

· An oral agreement to convey an interest in real property - except for a lease term that does not exceed one year - is unenforceable because of the statute of frauds.

· Finders fee arrangements
· A contract to pay someone for services in negotiating the purchase or sale of a business opportunity or of a significant interest therein must be in a signed writing.  

· A cause of action in quasi-contract for quantum meruit on an oral finder’s fee contract is specifically precluded.

· Attorneys, real estate brokers, or real estate sales persons are excused from this statute of frauds requirement.  Thus they can enforce oral finder’s fee agreements for negotiating the sale or purchase of a business interest.
· Leases. 

· Lease periods for longer than 1 year must be in a writing, signed by the party to be charged with its breach or signed by her agent, whose authority must also be in a signed writing (usually in a power of attorney).

· If a lease has to be in a signed writing, then the authority given to an agent must be contained in a writing signed by either landlord or tenant.
· 1 Year.
· A bilateral contract, which “by its express terms” has, absolutely no possibility of full performance within a year from its execution must be in writing, signed by the party to be charged with breach of that contract.  

· Even though one party could die within the year, this does not excuse the statute of frauds requirement since, by its terms “complete performance” was not capable within one year.

· A 5 year employment contract which either party could terminate on 30 days notice is “by its express terms” capable of full performance within a year, removing it from the statute of frauds requirement.

· In some states, lifetime contracts do not fall within the statute of frauds because these contracts are capable of complete performance within the year because a party could die within that year. 
· Generally part performance of a contract does not excuse the statute of frauds requirement except in a contract for the sale of goods or in a contract for the sale of real property. 

· In a majority of states one party’s full performance is considered reliable evidence of the oral promise, removing that agreement from the statute of frauds requirement.  
· UCC Sale of Goods Contract for $500 or More. 

· If an oral contract is not in a signed writing, then consider the following rules:

· (1) Where one party has partially or fully performed and is not in default, then a cause of action for quasi-contract arises to the extent of the other contracting party’s unjust enrichment or for the reliance damages to the extent the performing party detrimentally relied ($) on the unenforceable contract; OR

· (2) Where injustice or an injury of unconscionable proportion cannot be avoided because of one party’s detrimental and substantial reliance on the other party’s promise that is now unenforceable because of the statute of frauds or lack of consideration to support that promise, then estoppel may be applied.

· In order to invoke the estoppel doctrine, the plaintiff’s performance must unequivocally refer to the defendant’s oral promise to pay or to perform.

· Estoppel is based on an actual express but unenforceable promise, detrimentally relied upon by the other party.  The estoppel doctrine estops the promisor from asserting the unenforceabilty of the contract or its modification.  US Courts rarely invoke the estoppel doctrine and only to avoid a significant injury of unconscionable proportion.

· If the unenforceable oral contract is executory and neither party has detrimentally relied or performed, then the estoppel doctrine cannot be asserted.  

· Even though not supported by consideration, a promise to make a charitable gift is enforceable based on the estoppel doctrine, which displaces the need for consideration to support that promise. Restatement enforces a charitable pledge without requiring any proof that the pledge induced action, thus no detrimental reliance by the charity is required in most states.

· When statute of frauds is asserted, plaintiff wants to consider

· Sue in Quasi-contract

· Assert Estoppel

· Assert the defense of Constructive trust, frequently invoked as an exception to the statute of frauds
· A constructive trust is equitably imposed by the court based on a breach of an oral or written promise which is coupled with an abuse of a confidential relationship in which property was transferred based on a promise and that transfer has unjustly enriched another person.

· When property has been acquired under circumstances that the holder of legal title should not in good conscience retain the beneficial interest, then equity converts the titleholder into a trustee.

· There are 4 elements in a Constructive Trust 

· a transfer of property in reliance on an oral or written promise

· the existence of a confidential or fiduciary relationship which arises out of confidence, trust, or superior knowledge by one party, requiring one party to act primarily for another’s benefit.  Such a relationship is grounded on a high level of trust that normally is not present in the marketplace between parties involved in an arm’s length business transaction.

· Frequently a constructive trust arises out of an intra-family agreement in which one family member agrees to later re-convey real property in whole or in part to another family member. 
· Unjust enrichment to the transferee or to some 3rd person

· A Promise – express or implied – to hold the property for the plaintiff’s benefit and that promise is breached

· The elements, which must be proven by clear and convincing evidence, are not rigidly applied by the courts and are applied flexibly to satisfy the demands of justice.

· Parole evidence can be used to establish because under the constructive trust theory frequently there is no writing and the trust is based on an oral understanding. 

· A defense to a constructive trust claim is the equitable defense of Unclean Hands.  This theory is not created to give protection to defendants but rather is based on public policy grounds to protect the integrity of the court.  

Illegality
· Frequently the court’s assistance is denied in carrying out a contract’s illegal goals.  

· Parties to a contract to pay an illegal bribe to a gov’t official are in pari delicto (in equal fault) and neither can enforce such a contract.

· The pari delicto defense and the unclean hands defense frequently are used interchangeably.  

· A contract is illegal if, at the time it was entered, either its formation or performance was criminal, tortious, or otherwise opposed by public policy. 

· If after entering an executory contract its performance becomes illegal by a subsequent change in the law, then the impossibility of performance defense arises and it will “excuse” a party’s performance.

· An illegal contract is an agreement to make a payoff, a commercial kickback, or a contract involving drugs, prostitution, child pornography, or loan sharking (excessive interest rates for loan).

· When the contract contains both lawful and unlawful objectives and the illegal part of the contract can be severed, then if the legal part has been performed payment for that performance can be enforced by a cause of action for restitution.

· Where an illegal contract violates a statute but that conduct is not inherently dangerous or evil (common law felonies) then courts will not automatically deny recovery but will first consider 

· Type of illegality and the extent the public is harmed (pornography vs. tax fraud)

· The harm forfeiture of the contract would cause and whether the contract has been substantially performed

· Unjust enrichment (a windfall) to the party asserting the illegality defense

· The relative guilt of each party 

· A usurious loan is void and it relieves the borrower not only from the obligation to pay interest, but also to repay the principal amount of the loan.

· The purpose of the usury laws is to prevent desperately poor people from agreeing to outrageous loan conditions to escape their own desperation.

· It is not usury if excessive interest is charged after maturity of the loan or debt.  The law deems that the borrower is able to avoid the excess interest by making timely payment under the contract terms.

· It is not usury where the seller of goods or realty sells on credit.  

· The interest charged in these types of extensions of credit is considered an integral part of the purchase price and do not fall within the usury rules.

· If a federal bank charges a usurious rate of interest, then the only penalty imposed is the forfeiture of all future interest plus.

Parole evidence rule
· The statute of frauds speaks of an agreement where there is no required signed writing but parole evidence rule indicates the existence of a writing and focuses on whether the writing can be supplemented with prior parole evidence.

· Parole evidence rule is not a rule of evidence but is a rule of contract law used to assist courts in interpreting written contracts.  If the contract terms are clear and unambiguous and the written contract was intended by the parties as a final and complete embodiment of their agreement then it is called an “integrated contract” and parole evidence rule prohibits one party from contradicting or supplementing that integrated writing as to what was allegedly stated prior to or contemporaneously with the contract signing (execution). 

· A simple merchant memorandum confirming an oral contract generally is not an “integrated contract” because the parties generally do not intend the merchant’s memorandum to completely define all the contract terms.

· A partially integrated contract, which is final as far as it goes but is incomplete, may be supplemented but only with consistent additional terms.

· If the parties completed contract contains a merger clause, then this is strong evidence that the parties intended the writing as a complete integrated expression of the parties’ agreement.  A merger clause is the parties’ private parole evidence rule inserted to prevent either party from attempting to later supplement the contract with additional terms not contained in the parties’ writing.

· “This writing represents the entire understanding between the parties and the parties are not relying on any prior representations that are not expressly contained in this writing.” (merger clause)

· Absent some ambiguous term in the contract, a merger clause usually requires full application of parole evidence rule prohibiting the introduction of any extrinsic evidence.

· Where a term in the contract is ambiguous or the contract is incomplete, parole evidence rule is admissible provided that it does not contradict an existing contract term.  In determining whether a term is ambiguous the court looks at whether, on its face, it is reasonably susceptible to more than one interpretation.

· Even if a contract is totally integrated parole evidence rule does not prohibit evidence of an entirely separate and distinct “collateral independent agreement” orally agreed upon by the parties, provided it does not contradict the existing terms in the contract and it is the type of side agreement that would not necessarily have been placed in the main contract.  (ex. a form contract was used by the parties)
· Where a contract term is ambiguous or the contract is incomplete, parole evidence is admissible provided the evidence does not contradict an existing contract term.

· Even though a writing cannot be “contradicted” its terms may be explained by parole evidence to establish the meaning of a word and the parties’ intent in using that word (“chicken”).

· Trade usage of “terms” used in the contract can be introduced to show that ordinary words have acquired a “trade meaning.”  

· The parties’ prior dealings or a repeated performance during the course of the disputed contract usually is the best basis for determining the parties’ intent even if the parties “course of performance” is inconsistent with the express terms of the contract. This evidence is nevertheless admissible to show that the parties have manifested intent to modify the contract which evidence is not prohibited by parole evidence rule.  Under both Restatement and UCC, where one contract involves repeated occasions of performance and repeated opportunities for one party to object, then that course of performance accepted or acquiesced in without objection shall be relevant to the court in determining the meaning of the agreement.  

· A course of performance shall be relevant to show either a “waiver” or modification or an existing contract term.  The UCC comment states “the parties themselves know best what they meant by their words in the agreement and their actions under the agreement is the best indication of what the words meant.  

· Neither a merger clause nor parole evidence rule prohibits proof of a subsequent contract modification or a subsequent additional agreement arising out of the existing contract because parole evidence rule applies only to prior or contemporaneous negotiations before the contract’s formation and it does not apply to subsequent negotiations, to modifying or altering the existing contract terms.

· Remember: modification = pre-existing duty rule!

· If the contract expressly precluded oral modification or rescission, then generally any modification or rescission must be contained in a signed writing. GOL 15.301, Restatement.  However in a sale of goods contract, to bind a non-merchant to such a clause, that clause must have been separately signed or initialed by the non-merchant in the original contract.

· In either a sales or non-sales contract, such a clause is not enforceable if one party materially changed its position in reliance on the other party’s “oral waiver” of the required writing.

· Notwithstanding parole evidence rule, parole evidence is not prohibited to prove
· To establish an oral condition precedent to the legal effectiveness of the contract, provided it does not contradict an express term of the contract.  

· One party cannot invoke parole evidence rule to prevent the other party to prevent the other party from introducing extrinsic evidence of fraud, even if the contract is fully integrated

· If the alleged oral fraudulent statement (“this machine will produce 50 hats per hour”) directly contradicts an express term in the contract (“this machine will produce 5 hats per hour”) then the party asserting fraud may not be able to prove that her reliance on the earlier fraudulent statement was justifiable or reasonably relied upon.

· One party cannot invoke parole evidence rule if the misrepresentation was either innocent or negligent, which representations are not as reprehensible as fraud or deceit. Thus, parole evidence rule does not apply to a misrepresentation that was innocently or negligently made.

· If the fraudulent misrepresentation or the negligent or innocent misrepresentation was made in the contract itself, then that evidence is always admissible to show that the contract language was false.  Such evidence is easily admissible to establish that party’s claim.

· Mutual Mistake or a claim for reformation

· A claim for Illegality
· Failure of consideration.

· Even though the contract recites that the buyer’s consideration was paid, parole evidence rule may be introduced to show that the money was never paid.

· To explain ambiguous terms or to show that no enforceable agreement was ever intended by the parties

Contract Remedies
· Damages

· When a plaintiff sues for breach of contract, plaintiff may seek legal or equitable remedies. 

· The legal remedy of contract damages is intended to put the plaintiff in a position economically equivalent to the position she would have been in had the defendant fully performed the contract. 

· The parties are free to alter or limit the rules for damages and to allocate them differently by using exculpatory damages clauses or liquidated damages clauses.

· In breach of contract cases, the attorney’s fees incurred by the plaintiff to recover damages are not recoverable from the defendant in the absence of a statute or a specific contractual provision permitting such a recovery.

· Contract law does not allow a damages recovery for 

· Damages that the breaching parties did not have reason to foresee when the contract was first entered.  Thus, to recover consequential damages caused by the breached contract, those damages must have been within the contemplation of both parties when the contract was entered.

· Damages that the non-breaching party could have avoided. Under contract law there is imposed a duty to mitigate damages whenever possible, however any expenses incurred in mitigating damages are additional recoverable expenses by the plaintiff.

· A plaintiff who stubbornly continues to perform after the other party has repudiated the contract cannot recover for those damages.

· Damages for pain and suffering or emotional distress resulting from a breached contract, even if such damages were foreseeable.

· Speculative damages, because contract law requires that any damages claimed by a plaintiff must be proven with reasonable certainty.

· When a contract has been breached, there are 3 basic damages remedies for a plaintiff to pursue

· (1) Restitution, which is recoverable only to the extent that a benefit has been conferred on the other contracting party by part performance.  Usually the measure of damages is the value of the services (what it would have cost in the marketplace to obtain a similar performance) or the extent ($) that the services increased the value of the defendant’s property, whichever amount is greater.

· Restitution does not seek to enforce a contract but seeks to prevent unjust enrichment by compelling the defendant to compensate the plaintiff for the value of the part performance that defendant received.

· Restitution damages are used for a partially performed contract which was voided 
· (2) Reliance damages seek to compensate the plaintiff for the out-of-pocket expenses incurred in partially performing the breached contract.  It puts the non-breaching party in as good a position as if the contract had never been entered.  This measure of damages does not include lost profit.  

· (3) Expectation damages, which are the lost profit that would have been made if the contract had been fully performed by both parties.  It seeks to place the plaintiff in the same financial position she would have been in if the contract had been fully performed.

· Generally damages are measured at the time of the breach for the “loss of value” to the non-breaching party based upon what that party should have received under the terms of the contract. The value of what she did receive plus incidental and foreseeable consequential damages but less any expenses that the non-breaching party would have incurred to fully perform that contract.

· Nominal damages are awarded when the plaintiff establishes a breach of contract cause of action but fails to prove any damages.

· A liquidated damages clause is an estimate in the original contract fixing damages in the event of a breach where damages would be difficult to precisely determine. 

· Huge time saver in litigation because, if the clause is valid, the only thing you have to do is prove that the other party breached the contract.

· An estimated sum in the contract fixing damages that is grossly disproportionate to any possible damages is deemed by contract law to be a penalty and is unenforceable.

· To determine whether parties’ estimate is a penalty, both the restatement and the UCC examine 

· (1) the amount fixed in a contract in light of the anticipated harm (damages) that could occur when the parties’ look forward at the time the contract is signed, 

· (2) the amount fixed as damages in the contract when contrasted with the actual loss suffered at the time of the breach

· A party challenging (defendant) the liquidated damages clause must show either

· (a) that the damages flowing from a breach were readily and easily ascertainable and thus an liquidated damages clause should not have been inserted in the contract or
· (b) the amount of liquidated damages is conspicuously disproportionate either to foreseeable losses or is grossly out of scale with the non-breaching party’s actual losses

· Even if a court voids the liquidated damages clause, the non-breaching party can still sue to recover actual and consequential damages suffered but these damages must be pleaded and proven by the plaintiff.

· The existence of a liquidated damages clause in an contract will not automatically preclude one party from seeking injunctive relief or specific performance unless the liquidated damages clause expressly (explicitly) states that liquidated damages are to be the sole and exclusive remedy of the non-breaching party.

· Punitive damages.

· Punitive damages are not intended to compensate a plaintiff but to punish the defendant as well as to deter others from similar reprehensive conduct.  Punitive damages are not available fro breach of contract because breaching a contract is not considered so morally reprehensible as to warrant punitive damages.  

· Exculpatory damages clauses.

· Contracting parties can agree to limit and/or waive a claim for damages in the event the contract is breached.  Courts strictly construe such clauses and the parties’ intent must be expressed in clear and unambiguous language.

· Based on public policy a contract waiving liability for intentional tort or gross negligence liability is unenforceable.

· Equitable Remedies.

· The primary equitable remedies for breach of contract are injunction and specific performance.

· Estoppel, laches, or unclean hands can be asserted as equitable defenses.  

· Specific performance.

· An specific performance decree (judgment) is a court order compelling the defendant to perform according to the terms of the contract.  In order to successfully seek specific performance, the plaintiff must show

· (1) the subject matter of the suit is unique or
· Ex. irreplaceable chattel, any contract for the transfer of an interest in real property

· (2) where there is no adequate remedy at law for the contract’s breach

· Damages are inadequate if the calculation of damages would be too uncertain or where the plaintiff cannot replace the subject matter of a lawsuit simply by recovering damages.

· In contracts that do not involve the sale of realty, the deciding factor for specific performance is the uncertainty of valuing the damages plus weighing the relative hardship on each party if specific performance is or is not granted.  Thus, courts will balance the equities before it grants specific performance.  

· Traditionally courts do not grant specific performance on contracts 

· (1) to lend or borrow money because the plaintiff has an adequate remedy at law for money damages

· (2) construction contracts, because usually money damages can be computed plus the difficulty the court would face in overseeing specific performance of a construction contract

· (3) personal service contracts or
· (4) where the parties expressly consented to specific performance in the contract courts will not honor this clause.  However it will enforce a clause that prohibits (precludes) a claim for specific performance.

· Even though personal services are unique, courts will not grant specific performance because 

· (1) the difficulty the court would encounter in enforcing the quality of that performance

· (2) the 13th Amdt’s prohibition against involuntary servitude 

· Courts may, however, enjoin the breaching defendant from performing similar special, unique, or extraordinary (SUE) services elsewhere during the balance of the term of the breached contract.  It will also award money damages.
· Generally the parties can put into a contract whatever terms they agree to, except
· Terms that would violate public policy

· An excessive liquidated damages clause

· Unconscionable terms

· A clause in the contract agreeing that one party can seek specific performance in the event of a breach.  Here courts do not have to enforce such a clause.

Covenants Restricting Competition
· (1) An express covenant in an employment contract restricting employees from competing with their employer after quitting or being fired for cause 
· In order to enforce such a clause, the court must find it reasonable and makes that reasonableness determination based on the following factors

· (a) the restriction cannot be any broader than necessary for the protection of the employer’s legitimate business interest

· (b) it cannot impose a hardship on the employee by unduly impeding her ability to seek employment elsewhere 

· (c) it cannot injure the public by discouraging and stifling competition

· This test is used by the courts to determine whether they will enjoin a former employee from competing with a former employer

· The length of time of the restriction must be reasonable

· The inability of the employee to gain work elsewhere

· The geographic space (area) must be as narrow as possible, extending only to protect the employer’s legitimate business interest

· The employee’s services must be special, unique, or extraordinary.  Equity will not enjoin an ordinary employee who has signed a covenant not to compete because of the absence of services.

· (2) There is an implied in law restriction preventing current or former employees from disclosing an employer’s confidential “trade secrets.”  A trade secret is a formula, process, customer list or any device that provides an advantage over competitors who do not have it.  However, if that information is generally known or available in the trade then it cannot be appropriated as a trade secret.
· (3) In the sale of a business the contract can (and should) expressly provide a covenant prohibiting the seller from competing with the buyer.  The length of time and geographic area in which competition is prohibited must be reasonable.  The court only to the extent necessary to protect the buyer’s interest in the business that was purchased will enforce the restriction.

· (4) When the “goodwill” of a business is sold there is an implied in law covenant that the seller will “forever” not solicit former customers of that business.  However, former customers are always free to return to the seller if she opens a new business.  

Termination of an Employee’s Services
· When an employment agreement fails to state a “definite fixed duration” it is presumed to be an “employment at will” contract and the employee may be fired or may quit at any time, for good cause, bad cause, or no cause at all.

· A “definite duration” of employment is not a clause that provides for “permanent fulltime employment” or “employment from year to year.”

· Hiring an employee at a certain amount of money per day, per month, or per year is a hiring for an indefinite period and no presumption attaches to that employment that guarantees it for even a day.
· An employee for a fixed term who was wrongfully fired, especially a professional or high-level employee can suffer considerable reputation damages because the employer breached the employment contract.

· There is no recovery for these consequential damages in the absence of an independent tort (ex. defamation) because these damages for loss of reputation are not considered within the contemplation of the parties when the contract was entered.

· Employee Disloyalty.
· The employer prohibits an employee from acting in any manner inconsistent with his position of employment of trust and the employee must act in good faith and loyalty during the period of his employment.  If this duty is breached then the employee must account (to the employer) for any secret profits and he forfeits and must return (disgorge) any compensation from the employer during the period of employment in which he was disloyal.

· An employee or agent can incorporate a competing business prior to his departure from his current employment provided he does not use his employer’s time, facilities, or trade secrets to build the competing business.  He cannot divert business opportunities from his current employer to a newly formed business or to a competitor.
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