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Historically, mediation was seen as a form of
conflict resolution designed to resolve
disputes in “a client-controlled, cooperative,
relational, informal, interest-based, flexible,
early, expeditious and efficient manner.”
A primary goal was not only to resolve the
dispute itself, but to focus on the resolution
of underlying interests and preserving the
relationship – within communities or
businesses, between individuals, or between
groups.
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Another important goal was to prevent the
escalation of conflict.
In order to prevent the escalation of conflict,
early intervention into disputes was
encouraged.
Parties to the dispute often spoke directly to
each other in the mediation process.

In the United States, primarily due to
congested courts, judges (or court
administrators) began to encourage
mediation in litigated cases.
In some states, mediation became mandatory
and lawyers were dragged “kicking and
screaming” into a new process.
In other states, more subtle encouragement
to use mediation showed lawyers the benefits
of using a third party neutral who was not an
arbitrator.
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As lawyers accepted mediation, they saw an
opportunity to become mediators themselves.
Some would-be mediators were trained, some
were not. There was no licensing and no
requirements for training.
The ones who were not trained, usually would
not know the differences between “issues and
interests,” “expanding the pie,” the value of a
communication stage prior to a negotiation
stage, or strategies that encouraged selfdetermination by the parties.










Some mediators began to conduct mediations
in a settlement conference style with a focus
primarily on the deal – a comfortable and
familiar style based on settling cases in court.
Parties began to take a “back seat” in the
mediation process to the lawyers. Similar to
settlement conferences, lawyers are
traditionally firmly established as the
“negotiators” in the case.
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In many jurisdictions, advocating lawyers began
to expect this deal-focused, shuttle style of
mediation, with the lawyers as the primary
“players” and clients in a secondary role.
Similar to settlement conferences, attorneys
sought mediation later on in the life of a dispute
(unless ordered by some courts.)
Mediation was seen as the “alternative to court”
when multiple attempts to settle had failed rather
than a pro-active, problem solving forum used
early in a case to de-escalate conflict.

Mediation occurs predominately well into or
even late into the litigation process.

◦ Most popular model in Western Washington is the
“summit conference” near the end of the case.



However, early mediation is being used in
Western Washington when:
◦
◦
◦
◦

A party does not want the case litigated
Costs of trial outweighs any benefit
Risk at trial is high
Time is important – delay may be emotionally,
financially, or physically difficult for a party
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Lawyers frequently have pre-session contact
with the mediator and such contact saves
costs by making the mediation more efficient.
◦ Suggestions in report:

 Opt for several pre-mediation contacts or minisessions earlier in the process – do not limit contact
with mediator to mediation briefs.
 Negotiate early discovery and establish credibility and
reliability in the information you provide.
 Include client more often in discussions (if appropriate)
especially in pre-mediation mini-sessions.
 Give time between mini-session and mediation – not
on the same day.










More collaborative discovery process
Mediation can become a forum for
discussions about case management
More customized and timely process
Attorney builds relationship with mediator
Mediator has better understanding of the
case – can assist parties more fully
Client feels like some progress is happening
earlier in his/her case
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Greater understanding of the case in relation
to process - not just in substance. Can
mediate process decisions, as well, if
necessary
Gets the case before parties become too
polarized
Often can find “below the line” interests
during discussions with counsel (especially if
party is present)
Can be more proactive about preventing
possible impasse and obstacles to a deal

Sees early action on their case
Equates costs and fees with moving forward,
not a waste of money “doing nothing.”
May have less reactive devaluation to ideas
from opposing counsel due to cooperation
May be more able to express hidden agendas,
underlying needs, and true interests as a way
to resolve the conflict – rather than focusing
solely on the “legal” rights and the dollars.
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The public (organizations, health providers,
businesses, boards of directors, etc.) now see
mediation as a type of “legal process” for
“cases.” They do not see mediation as an
early intervention process to resolve disputes.
Conflicts which could have been resolved
earlier in mediation (maybe even pre-filing)
are generally coming to mediation late in the
life of the dispute when parties are angry and
polarized.

The change in habits (separate sessions from
joint sessions, late intervention rather than
early intervention, focus on deal-making
rather than underlying interests) has created
a change in philosophy both for lawyers and
the public as to what mediation can be used
for.
In order to change the philosophy and to
encourage early mediation, there needs to be
a change in the habits (or an addition of new
habits.)
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WHAT DOES THAT MEAN?





Litigated cases - Lawyers are the primary
source for cases.
Early mediation - Businesses, medical groups,
individuals, non-profits, boards of directors,
academic institutions, churches, real estate
companies, and so on are all sources of
cases.
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Family Mediation Sources:
◦
◦
◦
◦
◦
◦
◦
◦
◦
◦



Therapists, psychologists, social workers
Consumer credit counselors
Religious institutions: Churches, synagogues, etc.
Real estate agents
Appraisers and accountants
Teachers
Chamber of Commerce
Neighborhood associations
Contractors
And….lawyers.

Often yes – but may be in a different capacity.
◦
◦
◦
◦
◦

Advisors
Consultants
Reality testers
Brainstormers and problem solvers
Power balancers (if necessary)

◦ Early mediation (sometimes pre-filing) is not about
reducing the importance of lawyers, it is about
using lawyers strategically, as necessary and when
necessary, not as a gladiator but as an advisor.
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Additional area of legal practice



Limited representation

◦ The consulting lawyer
◦ The pre-mediation negotiation coach
◦ The on-call reality-tester
◦
◦
◦
◦





Pay as you go
No accounts receivable
Sometimes no retainer
Expands client base by being more affordable

High client satisfaction re: costs and selfdetermination

Early mediation promotes a broader pool of
mediators with differing approaches
◦ The “hard facts of life”

 Mediators in late-mediation litigated cases are usually
chosen by the lawyers in the case. They usually
choose someone who:

 Is a subject matter expert
 Has existing respect and cache within the legal community
(usually as a lawyer or judge)
 Is most often a lawyer
 Is most often already a successful mediator
 In many jurisdictions, 10-20% of the available mediators
handle over 80% of the cases.
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Be more active in the process.
Higher participation usually creates a greater
commitment to the process.
Durability of “continuing performance” of the
agreement can be evaluated earlier.
A greater chance that resolution involves more
than the money.
There tends to be less cost.
A continuing relationship between the parties in
business, etc. may be more likely if the parties
have not spent months or years in litigation or
pre-litigation.

Pick a type of case.

◦ Construction, commercial, business, parent-teen,
environmental, etc.



Think of all the different sources of referrals
to mediation (in addition to lawyers) that
could lead to earlier intervention.
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Add a habit: Attend or present at conferences
other than mediation conferences.
◦ EEOC conferences (workplace disputes)
◦ Accounting conferences (business disputes)
◦ Psychology conferences (family disputes -including
family businesses,) boards of directors disputes…in
fact, most disputes.)
◦ Environmental conferences (environmental/public
policy disputes, organizational disputes)
◦ AARP (elder disputes, medical disputes,
homeowner’s disputes)



Add a habit: Write articles for different
organizational magazines (not just
mediation/legal journals or sites).
◦ Reframe/broaden your topic.
◦ Do not put “mediation” in the title





“How to resolve conflicts”
“Reducing conflict at a construction site”
“Creating a productive workplace environment”
“Helping children make the transition through divorce”
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Add a habit: take other professionals - EAP
program directors, psychologists, real estate
agents etc.
Be strategic – pick highly respected, credible
people in the community.
Be even more strategic – pick multiple areas
of referral, not just one source.
Discuss a reverse referral possibility – not just
them referring to you (Be careful of ethical
restrictions).
Listen more than speak.

Change habit: Spend time with lawyers (informally or
formally) discussing various uses of mediation –
including strategic timing, involvement of client, etc.
Frame early mediation as one strategic option, not as
the only right option.
Discuss what types of circumstances might be
appropriate for early mediation where lawyers are
already involved and a case is already filed.
Discuss circumstances in which lawyers could serve in
an advisory capacity rather than as retained counsel
in cases where clients do not want lawyers.
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Be creative.
Expand the opportunities for mediation.
Have courage – be cutting edge - think
outside the box.
Educate. Reframe the discussion with lawyers
as a strategic rather than stylistic use of
mediation.
Have patience. Change takes time.

“Managing Construction Conflict: Unfinished
Revolution, Continuing Evolution,” by Tom
Stipanowich.http://ssrn.com/abstract=24845
98
Eric Galton, The Preventable Death of
Mediation, 8(4) DISP. RESOL. MAG. 23, 23
(2002).
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These Addenda to the ECCL Report, in the form of a Survey of Northwest Mediators
as well as Field Notes from practicing mediators, describe a host of tips, practical
suggestions, and useful/cost saving ways to mediate cases early in the litigation process.
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Planning for Early Negotiation
By Jeff Bean
Jeff Bean is former Chair of the WSBA ADR Section.

In his book Lawyering with Planned Early Negotiation: How You
Can Get Good Results for Clients and Make Money (American Bar
Association, 2011), John Lande sets-out what it takes to negotiate and
resolve cases early. Professor Lande has spent the academic portion of his
career researching how we actually settle our litigated cases and then
teaching and writing about what he’s learned. His book describes the
planning necessary to negotiate to resolution early in a dispute. Early
mediation doesn’t just happen. It requires planning. We’re used to planning,
but the planning Professor Lande is talking about is a little different. Here’s
how.
Litigators are Planners
Planning is what we litigating lawyers normally do. We’re good at it.
Goal-setting, forming clear intention to reach our objectives, problemsolving, planning and preparation are the hallmarks of what we do. It’s
nothing new to us. We do it all the time. This is how we prepare our clients
and their cases for trial. We know how to do this.
We need to marshal our facts and articulate the applicable legal
doctrines, of course. We then need to organize them all together in a theory
of the case that explains how those doctrines, when applied to those facts,
require a favorable outcome for our clients. We’ve got to document and
research the value our case, maybe with expert opinion and jury verdicts.
All that stuff we need to do to prepare for trial anyway. At the end of
litigation, before trial, we use it to negotiate. We’ll cobble together a
mediation brief from our previous work-product. If we’re on top of our
game, we may prepare a negotiation strategy that outlines how we’ll
negotiate the way to our preferred outcome; but if we don’t, we won’t be
that different from many lawyers who show-up at mediation without one.
When we negotiate late in litigation, we really don’t need to do that much
more than we have already done to prepare our cases for trial.
We show-up to the mediation – it is usually a mediation – and we’re
ready to negotiate. We’re good to go. The mediator acts as intermediary,
shuttling between the parties’ separate rooms, carrying offers and counteroffers and messages back and forth. We’re testing the mettle of the claims

and arguments and facts as we’ve prepared them. Eventually, the defendant
figures out how much he has to pay to buy a dismissal and the plaintiff
comes to terms with how little he’ll sell his lawsuit for. The bargain is
struck, the CR2A signed, we’re all out the door and we’re done.
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Preparing for Trial Settles Cases - Doesn’t it? Why do we even need
to think about negotiating earlier? Why argue with success? By preparing
for trial, we get settlements. It works! Doesn’t that prove that preparing for
trial results in settlements? In a word, no. I settled my case. Yes, it settled
after I prepared for trial. That’s great. But it doesn’t mean my trial
preparation was the thing that did it.
Years ago, while working Washington State’s Tobacco Litigation, our
trial preparation and the threat of an adverse decision certainly got the
tobacco industry to the table. It also got Attorney General Christine
Gregoire the seat at the head representing the states. We were 10 weeks into
trial when she announced the Master Settlement Agreement worth a total of
$256 billion and $4.6 billion to Washington. But our trial preparation didn’t
settle the case. Far from it. The negotiation team did a whole lot of planning
that had nothing to do with trial to prepare for the negotiation that resulted
in that historic settlement.
Many cases I now mediate are negotiated pre-filing. The parties often
don’t have representing lawyers. I encourage them to get legal advice and
sometimes they do. In any event, even if they do consult with a lawyer, I can
assure you, few of these cases are prepared for trial. Yet they reach wellinformed agreements all the time.
Preparing for a Trial That Won’t Happen to Reach the Agreement that
Will
Have you looked at how often we actually try cases? How often we
try it all the way to judgment? When you look at the data, the answer is clear
and it’s pretty amazing. Trial is rare. Trial to judgment is even rarer still. In
King County Superior Court, the data have held pretty steady for several
years: fewer than 1.5% of filed cases are tried to judgment. Only about 1 in
100 cases will be ended with a trial.
We prepare every case as if it will be tried to judgment, yet that rarely
happens. We know most of our cases will end in a settlement agreement, yet
we don’t plan to reach an agreement. Instead we plan to try our case to an
adjudicator. We then fall backwards into an agreement – almost every time.

When the client asks us why they have to pay for a trial that isn’t likely to
happen, what is our answer? Why are we asking them to pay us to prepare
for trials in every case, when we know that only about 1 in 100 will ever get
there?
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We used to be able to tell them we have to prepare for trial because
it’s necessary. But it’s not. Not anymore, if it ever was. There are other
ways to reach settlement agreements than just preparing for trial. Professor
Lande describes his approach to planning for settlement besides just
planning for trial. His is just one approach among many – albeit a thoughtleading, very well-articulated and well-researched one. Yet we will hear
from others.
When we are freed from the bias that trial preparation is necessary to settle
lawsuits, we’re free to explore approaches that still do what our clients need
and may even be more effective and less expensive. They may help create
more satisfied clients which may result in more referrals to us.
Early negotiation requires planning. You still need to plan enough for
trial to know your BATNA – your Best Alternative to a Negotiated
Agreement – which is your best leverage in any negotiation. Yet that may
not require a full trial strategy. And something else is needed. You need a
plan to replace discovery with an agreed information exchange. You need a
plan to assure responses are complete and admissible. You need a plan to
create an iterative exchange of information, ideas and offers that will get to
the agreement that is possible. When you’re planning to negotiate early,
instead of planning for a trial that is unlikely to happen, you’re planning to
reach the settlement agreement that is.

I was Sued and I Didn’t Like it.
By Sherman Knight
Sherman Knight’s legal practice for the last two and a half decades focused on complex
litigation found in construction defect matters. Prior to the law, Mr. Knight was a
licensed architect, a surveyor and general contractor. Mr. Knight has retired from the
practice of law to use his unique set of skills to actively resolve construction disputes
without litigation. He is a long term member of the Construction and ADR Sections of
the WSBA.

Litigation is a culture defined by law school and reinforced throughout
a career by a thick set of Court Rules and Rules of Ethics. This culture
reinforces the concept that forensic thinking is key to success, there is no
second place and to leave no stone unturned. The Cost of Litigation is
something not discussed in Law School, the Court Rules or the Rules of
Professional Conduct.
To reduce the cost of litigation the culture must accept there may not be a
clear winner, that turning every stone may not be cost effective and your
clients are much more interested in solving a problem than winning a war.
But what are the Costs of Litigation?
Have you ever stopped to ponder what you get if you win at trial? You get
bragging rights, a piece of paper from the court stating that you win so you
can put it in a frame and hang it on your wall, you get the right to collect
money, but now you have to go find it and by the time you get there, it has
all dried up, you get to look forward to an appeal (maybe multiple appeals),
you get relief from any further attorney’s bills (unless there is an appeal or
you are trying to collect what the court said you should get), and you finally
get a full night’s sleep. (the appeal won’t be filed for several weeks so you
can get some rest)
Most would answer that question by pointing to the cash from your personal
piggy bank. But there are costs to the litigants that can be far greater than
money.

Anger is an emotion that creeps up over time and most keep it internalized.
Family members may not even recognize the level of anger boiling up in the
person next to them at the dinner table. Some never recover from that anger
and often the ones that care the most, suffer the most.
Misery is another emotion that creeps up on you over time. Depression is
such a big problem in medical malpractice suits (74% are dismissed for lack
of evidence) that the medical community has given it its own medical name,
and have websites to help those in a lawsuit. The misery of a lawsuit cannot
be explained. You have to live it.
There are costs of lost time, lost friendship, lost family, failed relationships,
crushing stress, and a drained bank account.
It Happened to Me
When people would ask me what I do for a living, I would respond with,
“I make people’s lives miserable.” They would immediately respond with
“you must be an attorney.” And I thought I was being funny.
As a practicing trial attorney for 2 ½ decades, I never understood just how
accurate my description was. I didn’t try to make lives miserable, it’s just
the result of a process they taught us in law school known as litigation.
Then it happened. A person I have never met walks up to me and says,
“you’ve been served.” I was about to learn what misery really meant.
During construction, I was too busy to inspect the work. I was not too
concerned because I had hired someone that was highly recommended.
Near the end of my remodel, there were some things that bothered me so I
hired a different builder to come in and inspect the home. The list of defects
he found left me dazed.
I provided the list to my builder and withheld further payment. Two weeks
later the builder left the job, filed a mechanics lien and sued my wife and
me.
Initially, I knew we were going to cream this guy, so I shrugged it off. After
all, I am an attorney and an architect and have represented both contractors

and homeowners in hundreds of construction defect cases over the years.
Nevertheless, as time passed, doubt began to creep in.
My wife did not like the idea of being sued, especially after she was served
at her office. She was not happy. Although I tried to convince her that the
contractor did not stand a chance, I was surprised how the lawsuit affected
our relationship. If we lost, the total bill could be over $150,000 (his claim,
his attorney’s fees and my attorney’s fees) and I would still have to repair
the defective work out of my pocket. When I explained the cost if we lost
to my wife, our relationship further soured. Over the next two years, doubt
continued to build as the builder went through three different attorneys; each
one seemingly starting over with new and different demands.
Although I was sure of the outcome, the possibility of losing $150,000 and
how that might affect my wife, my kids college education accounts and
countless other possibilities never left my mind. I was surprised how much
I thought about the matter. I was distracted at work and my stress level
climbed as trial approached. When I had free time, the lawsuit was the only
thing on my mind. Dreams about the dispute woke me up in the middle of
the night. I had concerns with the judge appointed to the case and wondered
if the judge would see through the other sides lies. I remember thinking,
why is this lawsuit affecting me like this? I do this for a living. For the first
time I understood what my response “I make people’s lives miserable” really
meant.
A week before trial, a mediation resolved the dispute when the builders
insurance company wrote a check. Although the lawsuit was over, the
stress on the relationship between me and my wife was not. It took a while
before things returned to normal. The emotional turmoil for two years was
not worth the impact on my family. The lost time and costs will never be
recovered. Given the amount of personal stress I went through, I can’t begin
to imagine the stress and emotional turmoil that a non-attorney would suffer
through. There must be other options.
In hindsight, I saw that before the lawsuit was filed, I had everything I
needed to mediate. My second builder provided a report and an estimate for
repair. I took some pictures. The builder was there every day. He knew
what transpired and what it would cost to fix it. Two years of discovery,
motions and trial preparation did not change the outcome that early
mediation may have obtained.

Early mediation would have alleviated most of my misery.
There are costs of litigation, that may not be apparent at first, but can have a
much greater impact that money.
It Takes Too Long
When I was practicing law. I always did an exit interview at the conclusion
of each case. When asked what they liked the least, the number one answer
was, without fail, “it took too long.”
It goes without saying, “Time is Money.” The longer something takes, the
more it costs.
To save money, reduce the cost of misery and emotional distress, reduce
the cost of damaged relationships all have a common resolution. Solve the
problem earlier in the litigation time line. The concept is really quite simple.
Early resolution requires a change in the culture of the law, a different way
of thinking.
Cases Ripe for Early Mediation
Early mediation is less expensive, but in every case there still needs enough
discovery to make a good presentation. While early mediation may leave
some stones unturned, the risk is acceptable when missing something is
outweighed by the saved time, reduced emotional distress and expense.
This is most obvious when the value of the dispute is too large to ignore but
so small that any recovery will disappear in cost and legal fees. In these
cases the forensic training received by attorneys, which forces them the
leave no stone unturned, is simply not cost effective
Early mediation is natural fit if there is a desire to preserve a relationship
before the parties become so polarized that resolution is difficult and the
parties become combative. When two neighbors are longtime friends,
their friendship may be saved when early mediation resolves disputes over
something shared such as a fence or property line. Employee / Employer
relationships can be saved where the employer wants to retain the employee

or the employee wants to keep their job.
There are also relationships that might not be so obvious to attorneys.
Contractors have special relationships with subcontractors that always finish
on schedule and with little fuss. Contractors want to maintain a relationship
with owners that might have repeat business. If continuing the relationship
is important, early mediation will foster an atmosphere of working together
rather than fighting over and defending your position. The tone of early
mediation is very different, often looking for creative solutions that are
never available in late mediation.
Other natural early mediation cases include:
•
•
•
•
•
•
•
•
•
•

When a party just wants it over with. No more discovery, No trial, No
appeals. This is usually someone that has been to trial before.
When a party cannot afford the lost time of litigation.
When a party does not have the emotional or physical strength to
handle several years of litigation.
When the parties cannot afford litigation.
When neither party has the ability to recover attorney’s fees.
When a party has skeletons they wish to remain hidden.
Commercial leasing – Landlord/tenant disputes.
When one of the parties is looking for an apology.
When one of the parties seeks something different than just money.
Warranty issues on new construction. If the roof leaks, solve it now!

Even when early mediation is unsuccessful, it still provides a reality check
of the strengths and weaknesses in your case early in the litigation, which
will allow the parties to make better, less emotional decisions, before they
become financially and emotionally vested in continuing the case.
In addition, early mediation provides benefits that normally do not occur
in litigation. Counsel has a unique opportunity to learn about the case. By
spending an entire mediation with their client, talking to them about the case
and listening to argument and evidence provided by the opponent, provides
insights in the case that typical discovery does not provide. Mediation is
not a discovery tool, since doing so would violate the letter and the spirit of
the “good faith” rule. Yet, it cannot be denied that the information learned
in a single day of mediation will benefit the parties in the form of refined
discovery, early witness evaluation and streamlined trial preparation.

Unique Options Only Available in Early Mediation
Early mediation provides more options for settlement than would be
available later in the litigation process. This is best demonstrated through
example.
A couple had lived in the same house for 25 years surrounded by 9
neighbors living there for nearly as long. Their kids attended the same
schools, played on the same teams and all the adults had become good
friends.
The couple, in the spirit of green energy, decided to erect a 40 foot mast
with a wind generator on top. Unfortunately, if constructed it would block
the amazing view of the 9 neighbors. The 9 neighbors hired an attorney,
whom discovered there was not much the 9 could do and success at trial was
difficult to predict.
(At this point, if the case proceeds forward to court, the court is limited. The
limited jurisdiction of the court has just two options, let the tower stand or
tear it down.)
The attorney, aware of the existing relationships recommended a mediation.
At the mediation, the mediator discovered that the couple was unaware
of the visual impact on their 9 neighbors and when they discovered the
impact were unsure how to proceed. Unfortunately, the couple had already
purchased the mast and generator and it was sitting in their driveway.
The mediator called the wind generator concerning a possible refund but was
told it was custom built and they best they could offer was a 50% refund.
The couple would be out $90,000 after the return.
In caucus with the 9 neighbors, it was determined blocking the view would
result in them banding together and proceeding to trial. Each would be out
1/9th of litigation costs. Still, the 9 neighbors were just as concerned about
the neighborhood relationships.
The conflict was resolved by returning the mast and generator 50 cents on
the dollar. The 9 neighbors split equally the remaining cost and refund the
couple. In exchange for the $10,000 dollars from each neighbor, they would

each receive a view easement so this would never be an issue again. A
local real estate agent indicated that the increased value because of the view
easement would more than offset the $10,000 cost.
The solution occurred because all the parties felt there was a relationship
worth saving. If this had gone to a late or summit conference type of
mediation, time would have passed, the wind generator company would not
have refunded any of the costs, out of pocket funds would have been spent
on attorneys rather than the cost of a view easement, anger would have set
in, positions polarized, the neighborhood relationships destroyed.
The limited reach of the court would not have found a solution where the
parties could remain friends.
The increased options available at early mediation should be investigated in
every case. So why does early mediation rarely happen? There are several
reasons that float to the top.
When Early Mediation does not Work
First, not every case should be resolved in early mediation. But past
court rules ignore this and mandates every case go to mediation, even if
its chances of success are way south of remote. In other words, a much
higher percentage of mandated mediations fail and over time, the success of
mediation is tarnished and its use is reduced.
The second, third, fourth, and fifth reasons are simple barriers to entry.
• Lack of respect – When this occurs there is a general lack of trust
about sharing of information,
• Who blinks first – Too many attorneys do not know how to approach
the other side about early mediation.
• Appearing weak – Too many attorneys believe the first one to pick up
the phone will appear weak.
• Law school teaches and the courts demand “follow the rules” which
can really get in the way of creative thinking.
• Graduates from law school are smart, but not very wise. (Wise =
Smart plus experience) As you become an older and wiser attorney,
your view of the culture of the practice of law changes. You become
less interested in the Rules of Court and more interested in solving

a problem. Two wise attorneys seem to have little difficulty in
initiating early mediation. Two smart attorney or one smart and one
wise seem to have difficulty starting the mediation process.
The sixth is a past history of failed mediations. It is common to hear an
attorney state that he would rather pay $5,000 for a successful mediation
than $2,500 for an unsuccessful mediation. A history of unsuccessful
mediations leads to a reluctance to use this tool in the future.
The seventh is a lack of preparation. Sounds like a conflict with the term
“early mediation.” But without a clearly stated claim and counter claim
and supporting damage and methods of calculation it is nearly impossible.
The court rules only require notice pleading to file a lawsuit which does not
contain nearly enough information to go to mediation.
In this sense, early mediation really means both parties target the discovery
they NEED with full recognition not every stone will be turned and their
clients are willing to take that chance in exchange of less misery, less money
spent and less anger.
There are several things that would greatly enhance the possibilities of
success in early mediation.
Things to Consider
Targeted Discovery.
The court rules may provide a “schedule” that sets the current slow pace of
litigation. The court schedule is a one size fits all affair where the courts
look at current backlog of cases and predict the anticipated time required
to turn every stone during discovery. Rather that passively following
a schedule provided by the courts, early mediation requires the parties
to proactively substitute one of their own. The proactive nature of early
mediation may be enough to stall early mediation.
Targeted discovery is determining the minimum amount of discovery
necessary before early mediation can be successful. Agreeing to limited
discovery is a simple process for two “wise” attorneys, but such an
agreement is elusive if one or both of the attorneys is just smart. This is a
good time to use an experienced mediator. This type of discovery planning

would include not just limited discovery for early mediation, but a complete
discovery schedule if the case goes to trial. It is important for the parties to
see how much money and misery can be avoided if the case does not resolve
at early mediation.
Letter to the Judge
Within a short period of time after the suit is filed, both attorneys write a
letter to the judge stating why early mediation is not advisable (and share
it with opposing counsel). The true purpose here is to force both attorneys
to review their case (hopefully with their client in attendance) and take a
hard look at the reasons for early mediation and demonstrate to a judge
they really did look into it. This “thinking” about the case in terms of early
mediation may be the beginning of the change of the culture of the practice
of law.
A letter like this would also eliminate the concern with blinking first or
appearing weak. Both parties must move forward in a thoughtful manner.
In addition, the letter acts as a backstop to promote the attorneys to engage
in a discussion concerning targeted discovery.
Quality of Mediators
Frankly, there are too many mediators that are poorly trained or just don’t
have the personality for it. Too many that still think inside the box. Those
that just want to tell what the law says.
One of the first keys to successfully mediate a case, is to let the parties think
the solution is their idea. Even if it means they are on the losing side. Once
you reach that point the mediation is successful.
Very few mediators are comfortable evaluating a case because it means
the mediator is going to have to deliver some bad news. Again, not
something they teach in Law School. Instead a prior career where one of the
responsibilities was to fire fellow employees is a much better way to prepare
a mediator. The reason is simple. Delivering bad news, face to face is just a
small step down from having to fire someone.

You don’t have to be mean in your presentation, but you do have to realize
it is part of the job description. I believe there are too many mediators that
cannot deliver bad news or they deliver it in a way that forces the mediation
to take a step backwards.
Understanding and utilizing different personality types is also critical. Many
mediators today are ex trial attorneys. They think on their feet, talk through
their problems and are quick to pull the trigger. But over half (57%) of
the US population is introverted. The introvert’s method of processing
information is to think about it, internalize it and the amount they can
process may be very different from the extraverted mediator. Not a problem
as long as the extraverted mediator recognizes the distinction and knows
how to work with different personality types.
Unfortunately, every profession contains individuals that rise to the top
and those that sink to the bottom. Because early mediation is a voluntary
process, a “few” mediations perceived as a “waste of time” have a large
negative impact on this method of resolution.
Conclusion
The phrase “early mediation” means more than show up and hope for the
best. There are techniques that could change the culture, the preparation and
the success rate of early mediation.

A System for Early Case Evaluation and Resolution of
Employment Claims
By Sevilla Rhoads and Anne Preston
Anne Preston and Sevilla Rhoads practice employment law with Garvey, Schubert and
Barer, Seattle.

Over the past several years our firm developed and has been applying
a system for negotiating settlement early in the litigation process. This
approach is based on a collaborative discussion model, and fits into the
rubric of what is now called “cooperative law”. Designed to cut through
much of the formal legal process, it allows parties to collect the information
necessary to evaluate and, when appropriate, resolve disputes amicably and
cost-effectively soon after a claim is made (normally within the first two
months). We have found that not only does it effectively help our clients
control legal fees and related costs, but it also minimizes the emotional and
administrative toll of traditional litigation.
Our process differs from traditional mediation. Mediation usually
does not take place until substantial discovery has been undertaken. By that
time, the parties are often polarized and have spent significant sums on
attorneys’ fees and related costs. In addition, mediation is can be a one-day
event with no true opportunity for dialogue and only limited information
exchange.
Our process occurs at the early stage of litigation — when productive
dialogue may still be possible. It provides for a structured framework of
respectful, professional communication to take place over a period of time.
This allows a prompt evaluation of a claim’s strengths and weaknesses
before too much attorney and client time is devoted to a dispute. Also, it
often does not require the involvement of a third-party neutral (mediator), so
less cost is incurred.
Our experience is that this more flexible process can provide more
satisfying outcomes than traditional litigation. Often the outcomes plaintiffs
seek — an apology, institutional reforms, having their position truly heard
and respected — are not the outcomes the adversarial process
produces. Early ADR, such as our process, encourages creative and more
meaningful solutions. Similarly, more cooperative exchange can provide

defendants useful information and the ability to correct mistakes before they
become more costly, and plaintiff’s insight into the more complete picture
surrounding a claim.
We have applied our process in employment cases of every type and
size. Our experience is that the following are the components important to
success:
•
•
•

•
•

There should be an agreed upon structured framework for the
exchange of information
There should be agreed upon “rules” of conduct for the process
The parties must commit to being responsive, providing full
disclosure of requested information and meeting agreed-upon
deadlines
The exchange of information must be tailored to each unique situation
and normally happens over a period of time
The parties must accept that this process is different from traditional
litigation

MOVING TOWARD EFFECTIVE USE OF EARLY
STAGE MEDIATION IN DIVORCE
By Anne Lucas
Anne Lucas is a coach, mediator, therapist and is Past President of King County
Collaborative Law.

While all attorneys talk about how they settle their cases, few talk
about having helped families design durable agreements that will follow
clients post-conflict as they reconfigure to meet the new patterns of their
lives. An early mediation process that focuses on providing families with a
strong, well thought out foundation for that future simply makes sense.
In a more traditional legal setting when a client presents to an
attorney, the attorney is only getting one piece of a much larger
picture. Like the blind men and the elephant, one attorney may only get a
leg while the other has the trunk. That’s because people aren’t just
individuals – they are always a part of a complex interconnected
system. This is never more apparent than in a divorce. It isn’t just an action
between two parties – there are the children, pets, extended family and inlaws, friends, family rituals, heirlooms, histories and memories all of which
influence and color every divorce. All of this doesn’t disappear at the end of
a marriage. It changes shape and adapts to new circumstances all of which
requires time to sort out, sort through and reconfigure what all this will look
like through time.
And then there is the understanding that husbands and wives divorce –
When I talk about early mediation I mean a process whereby once a
couple has made the decision to divorce the focus doesn’t start from a rights
based positions but as I said above – from a family-centric systemic lens
with a focus on interests and concerns that encompass the family first and
then the individuals. Early mediation is an ideal process to accomplish this
goal when it is not about attorneys advocating for the individual or
negotiating settlement decisions but actively assisting parties over time to
address and build a plan for their emotional, financial and familial futures.

With early mediation there is time to allow for the inclusion, if
necessary, of other professionals such as child specialists, mental health
professionals/divorce coaches, financials or even mortgage brokers
specializing in divorce who can help with specific issues or
questions. These are resources that attorneys do their best to provide but
typically at a much higher costs and often with time delays as decisions
move back and forth from attorneys to parties and then back again. Early
mediation as a collaborative process allows everyone to work together again
with the goal of building a durable agreement that will, to the best of
everyone’s ability, meet their needs.

Early Mediation -- A Multi-Faceted Tool
By Paul McVicker
Paul McVicker is chair of the legislative committee of the WSBA ADR Section.

In the context of the escalating cost of litigation and ways to reduce
that burden on the litigants, and the courts, mediation is a valuable tool for
the courts, the litigants and the attorneys. It is a multifaceted tool that can
be used in a variety of ways. Thought needs to be given to the use and
purpose as well as to by whom and how the tool is wielded. Perhaps that
requires too much knowledge of the distinctions between facilitative,
evaluative, shuttle and other forms or the diverse techniques, methods,
approaches, and nuances to mediation practices. Early mediation vs. summit
conference or settlement conference mediation is a constructed dichotomy
of different purposes in the use of mediation. It is useful however.
Early mediation encompasses a broad use and purpose to the
mediation – management of conflict, discovery, and process, improving
communication and understanding between the parties, self-determination,
and durable agreements. Summit or settlement conference mediation
evokes a more limited use and purpose to the mediation – resolution of a
dispute, settlement of an issue or a case in litigation. This characterization is
shown in the WSBA ADR survey by Andre Chevalier. It is the broader use
of mediation that results in a settlement at a significantly lower cost to that
of a more limited, and later, use.
It is not a one-size-fits-all use of mediation as a tool of attorneys or
the courts, however, nor that of the disputants themselves. It’s important to
note that the purpose of the mediation process itself, whether in a single
session or multiple sessions, whether early or late, whether used broadly or
narrowly, is primarily, if not singularly, to achieve a self-determined
resolution of the conflict by the disputants themselves. It requires a degree
of good faith, willingness, knowledge of relevant facts, and ability.
Early mediation in the context of a tort, contract, business or other
such conflict may better be used, and defined, in the litigation context after
the discovery process is completed, or at least after completion of party
depositions, before trial preparation. The ECCL survey shows the highest
degree of support for lowering litigation costs for the idea of mandating
good faith mediation within 60 days of party depositions. The second
highest degree of support is for the idea of mandatory early disclosure
through standard interrogatories.
In other conflicts, including business-related, probate or estate
matters, and particular family law matters, especially those involving
children, early mediation is better used and defined in the broadest use and
purpose of the mediation. Some conflicts may better be suited to discover
relevant facts outside of the mediation process; others however are better
suited for that discovery to be a part of the mediation process.

Recognizing the differences in the nature of the dispute is important
in determining what use to make of mediation options. In those areas of the
law in which a narrower use of mediation is more useful, a model for early
resolution in litigation emerges from the ideas of early mandatory discovery
through standard interrogatories, party depositions as may be appropriate or
necessary and mediation within 60 days thereafter. Think of how short a
case schedule could be with such a plan should settlement then occur.
In those areas of the law in which a broader use of mediation is more
useful, developing a model for early resolution must look different. The
broader sense of mediation is better used in situations where the parties are
not strangers and have an ongoing relationship. Some small or familyowned business disputes, estate and probate, labor or employment, and
family law disputes may fit those categories. A model might look different
in such a case. Of those areas of law in which the dispute is categorized,
family law issues especially concerning children stands out. It stands out for
all the reasons that others have so eloquently elaborated upon – Debra,
Joanna, Anne and others. Disputing parents need no to little discovery about
family issues concerning their children, although financial family issues
may be different. It also stands out for the reasons best illustrated by the
findings of the Centers for Disease Control and Prevention that the divorce
experience in childhood is one of the adverse childhood experiences that can
significantly contribute to a multitude of physical and mental health
problems. For info on ACE study see: www.cdc.gov/ace/findings.htm and
www.cdc.gov/ace/prevalence.htm#ACED. It might be noted that several
models for mediation at an early stage in the dispute have been developed
and successfully implemented in both family law courts and juvenile or
dependency courts in jurisdictions throughout the country.
I recommend that you incorporate the ideas of “broad” vs. “narrow”
in the findings and recommendations to the task force. I think it’s well stated
in Andre’s survey analysis and is compatible with the ECCL survey results.
I would also recommend that you carve out family law disputes relative to
parenting, excepting financial matters, as a necessary, distinctive and
separate model that could benefit, and requires, a broader and even earlier
mediation model than the narrower model for other legal areas of
disputes. That model requires little to no discovery and can be done at a
very early stage, or even before commencement, of litigation. It can also
be used as on option in other areas where continuing relationships are
important to that of a more tradition litigation model of early mediation.

Additional Benefits of Early Stage Mediation
By Joanna Roth
Joanna Roth is former co-chair of the KCBA Collaborative Law Section

ESM provides a platform for professionals to work with
conflict in a low-stress way. Because the professionals are supporting
parties to work toward solutions professionals strive to work outside the
dynamic of the divorcing couple. This shelters attorneys working with
clients in mediation from having to re-enact the marital discord. As a
consequence, civility among attorneys is an ordinary consequence of
working in ESM. As an attorney who routinely works with clients in ESM,
it is now my practice to identify with the mediator and my counterpart
attorney a common set of issues to resolve. Rather than using this forum to
advocate a client's position, this discussion ensures that professionals' efforts
are coordinated.
One way to incorporate a benefit of ESM for clients who are not
currently working with a mediator is for an attorney to contact opposing
counsel to identify issues to resolve, and perhaps propose avenues of
information-gathering and negotiation. If ESM is not possible, perhaps a
settlement conference in lieu of temporary orders would be. The early
settlement conference can provide a template for final resolution, allow
counsel to obtain useful information at a lower cost, and avoid the
unpredictable outcome of a court hearing.
Another benefit is that parties can have access to additional
professional services within the context of the mediation. If there is a
particular question related to finances or parenting, parties can bring in a
financial services professional or child psychologist/consultant to assist with
creating agreements that are fully informed. Because these services are
provided by jointly hired professionals, and outside of litigation, there is
room to thoughtfully consider how the professional's input would apply to
the problems at hand.

Moving Toward Effective Use of Early Stage Divorce
Mediation
By Debra Synovec

Debra Synovec is a mediator and former chair of the WSBA ADR Section.

Mediation can be used at any stage of a divorce but most benefits are derived
when the mediation begins as “early stage mediation”. Early stage mediation in
divorce situations is usually before discovery has started and may even happen before
the petition has been filed. Typically the early stage mediation begins before the
spouses are enmeshed in legal proceedings. The benefits of mediation for family and
divorce situations are largely diminished, if not extinguished, by summit mediation
completed right before trial. Yes, summit mediation gets “agreements” but these are
normally completed in an adversarial setting and done under a lot of pressure and after
the clients are entangled in a bitter dispute. The couple does not realize the cost
savings of mediation, but more importantly the other advantages of early stage
mediation are lost.
Divorce is not really a legal problem. It is a family problem with legal
consequences. A young attorney can prosper and diligently serve clients by
understanding how to effectively work as a representative attorney in early stage divorce
mediation.
Early stage mediation is a process that enables the divorcing couple to get past
their initial rigid positions and to instead focus on their needs and interests. Whether
the issues are parenting or financial the parties involved are able, with the help of the
mediator, to discuss their futures and options and come up with decisions and
agreements that have been negotiated pragmatically, are well thought-out and tend to be
more durable. The couple retains control of the outcome and consequently their lives.
Additionally, through the process of early stage mediation the couple learns how to
communicate with each other in a more business like fashion; this has the additional
advantage of greatly improving co-parenting that ultimately is for the benefit of the
children (and society). It also is of the benefit of the parties, because they have better
thought out parenting plans and they are able to have less stress and fewer challenges
co-parenting.
Attorneys typically do not attend the mediation sessions in early stage mediation
and oftentimes reject it because they feel they are unable to effectively represent their
client in this model. Many attorneys complain that they are afraid of giving up control
and they are unable to “protect” their client.
In reality attorneys play a vital role in early stage mediation and have more
control than they do in court or in summit mediation. Divorce attorneys who

successfully use early stage mediation are proactive when passive when working with
their clients. They advise their client regarding the law, their legal rights, and review
various alternatives with their clients.
The process works something like this: After each mediation session the client
checks in with the attorney to review the session and prepare for the next session. The
attorney continually coaches their client in negotiation, reviews various options that are
being considered and helps their client to develop additional options and
strategies. Attorneys also educate the client about possible outcomes if agreement is
not reached in mediation. The clients and their respective attorneys work together to
retain control of the outcome for the benefit of both clients.
Proponents of Early Stage Mediation talk about the benefits for the
clients. Usually these include things such as:
• Cost savings
• Better future relationship for co-parenting
• Less acrimony and stress
• Control of the outcome and self-determination
• More durable agreements
• Greater flexibility in creating a unique tailor made plan
• Faster resolution
These benefits for the clients also spill over and complement early stage
mediation usage for attorneys who represent clients using early stage mediation.
•
•
•
•
•

Costs are less and clients pay their attorneys in full
Clients are satisfied and clients refer friends and family to the attorney
in the future
Attorney does not have the stress of an adversarial case
Clients are happier with the outcome and the attorney feels better
about the result for their client
Attorney keeps control of the outcome

Land Use Pilot Project Case Studies
By Courtney Kaylor

The Land Use and Environmental Mediation (LUEM) Committee of is
a joint standing committee of the WSBA Alternative Dispute Resolution
(ADR) and Environmental and Land Use Law (ELUL) Sections. Composed
of professionals versed in dispute resolution and land use, natural resource
and environmental issues, the LUEM Committee strives to promote more
efficient, effective and enduring resolutions in these arenas through the
use of mediation and related conflict resolution techniques. The LUEM
Committee is conducting a pilot project under which mediation services are
provided at no cost in exchange for the parties engaging in pre- and postmediation interviews, which will be incorporated into a report when the
project is complete. This is a discussion of three of these case studies and
lessons learned from them.
Case Study #1
Conflict: The developer proposed to replace an existing 28-acre, campuslike, commercial complex with a denser, mixed-use, transit-oriented
development. The project would include a 2.5 acre public park, walking
trails, and off-site tree replacement in surrounding neighborhoods. The
development would require cutting down over 1,000 large trees. An
environmental organization and various neighborhood groups opposed the
development based on a city zoning code that requires retention of 35%
of “significant” trees. The city council granted an exception to the zoning
code due to safety issues associated with leaving large trees on site after root
systems had been weakened by construction.
Mediated Issues:
• The design and tree retention plans for a 2.5 acre park to be included
in the development.
• Use of mitigation funds to transplant old growth trees to other
neighboring areas, in addition to planting new trees on site.
Lessons Learned: Land use mediations often require multiple sessions,
including a combination of pre-mediation intake, stakeholder caucuses,
and post-mediation negotiations. Multiple sessions allow stakeholders to
brainstorm internally, gather factual information that is useful in evaluating
whether potential solutions can be implemented, consult with technical
experts, and respond with options in a more productive open exchange. In
this case, the mediated settlement included the creative use of mitigation

funds to transplant old-growth trees, an alternative that better satisfied
neighbor and community group concerns about retaining old-growth trees in
an increasingly urban area.
Case Study #2
Conflict: A proposed rezone of a large apartment complex adjacent to a
Seattle area mall was designed to include a hotel, office buildings, and
shops to take advantage of existing transit and a future light rail station. The
redevelopment would result in the loss of 207 low-income housing units and
was opposed by a low-income housing advocacy group and a neighborhood
coalition. Both groups, while supporting urban density and increased transit,
have a history of also working to preserve low-income housing in Seattle,
which has been adversely effected by rent increases and demolitions of older
buildings.
Mediated Issue: The number of affordable housing units (priced at 50% area
median income) to be created during property redevelopment in order for
low income housing advocates to support the rezoning plan.
Lessons Learned: Land use mediation is a valuable alternative for
developers when the settlement allows them to move forward without
further delays and to more accurately predict development costs.
Developers have an opportunity to improve their community image when
the settlement offers a meaningful benefit to neighbors and opposition
groups.
“This will provide predictability and certainty if and when it is developed. It
is really a win for everybody.” -Owner and Project Developer
"It sends a message to other developers that there is an alternative to just
trying to ram development down a community's throat,"
-Low-income Housing Advocate
Case Study #3
Conflict: Neighbors and community members opposed a 143-unit apartment
development with lower-level retail space on a 1.2 acre lot facing waterfront
residential property, claiming that the number of units was substantially
higher than what was allowed under new zoning ordinances. The developer
claimed rights under older zoning to build a higher number of units but

desired a compromise in order to have a moratorium lifted and proceed with
development. The city council did not approve the settlement agreement
that would allow the development to proceed with no more than 100 units
and included options for the city to pay the developer to further reduce the
size of the project. Litigation is proceeding.
Mediated Issues:
• The number of parking spaces that would be created in an
underground structure to accommodate increased traffic.
• The design of an “open space” courtyard that would be used to break
up the large scale of the building in the context of other smaller
buildings on the street.
Lessons Learned: Mediated settlements in land use cases are often
contingent upon government approvals. In this case, although a settlement
was achieved, the agreement was not durable because it was rejected by the
city council. An optimistic future outcome is that mediation has opened the
door for further negotiation and has offered a forum (beyond limited public
process requirements) to meet in-person, exchange ideas, and work together
to reach a resolution within procedural and substantive parameters.

BACKGROUND
In August 2012, the Washington State Bar Association Section of Dispute Resolution
commissioned a survey on the practice of mediation in Seattle, Washington. The primary focus
of the research is on mediators in the litigated-case setting where parties are represented by
counsel. The content of the report is derived principally from in-person interviews with
experienced Seattle mediators and attorneys. The purpose is to identify local mediation trends
and present a continuum of related useful practices as developed by experienced Northwest
mediators.
All interviews were conducted by the same person from August 2012 – December 2012.
Each interview started with an overview of the project and a promise the information discussed
would not be attributed to any particular interviewee. Thirty-four veteran mediators were
interviewed for the survey. All but one of the mediators interviewed is an attorney. The inperson mediator interviews lasted between one hour and two-and-one-half hours. The mediator
survey questions covered five general areas: mediator background, pre-conference mediation
practices, mediation conference practices, post-conference practices, and general comments
about mediation. The interview questions were not exactly the same during any particular
interview, and many questions were refined throughout the survey process. A dozen brief followup conversations were conducted with select mediators to clarify comments and findings.
After the mediator interviews, twelve experienced attorneys were interviewed about their
perspective on mediation in Seattle, Washington. The attorney interviews lasted between twentyminutes and forty-five minutes. The survey questions covered five general areas: attorney
experience with mediation, essential qualities of effective mediators, pre-conference mediation
work, post-conference work, and general comments about mediation.
The statistics and information in the report are based on the experience of some of
Seattle’s most experienced and well-respected mediators and attorneys. Collectively, the survey
participants have been involved in about 50,000 mediations over the last several decades. In
gathering particular statistics some survey participants were not included either because of a lack
of experience on a specific issue or they may not have been asked that particular question. The
footnotes indicate the number of interviewees that were surveyed to determine a particular
statistic.
In total, forty-six mediators and attorneys volunteered their time to participate in this
survey. I personally would like to express gratitude to the survey participants listed below for
generously contributing their thoughts and insights about the practice of mediation.
I would like to extend a special thanks to the following individuals for reviewing and
providing feedback on the content and structure of this report: Bob Alsdorf, Gregg Bertram,
Mark Honeywell, Jennifer Davis, Teri Wakeen, Charlie Burdell, and Paris Kallas. Alan Alhadeff
and Micky Forbes developed the initial research concept and provided ongoing feedback as the
report was written. Jeff Bean, Stew Cogan, Terry Carroll, and Larry Mills generously contributed
their time for follow-up interviews and offered in-depth comments that informed the report
structure and content. Lastly, I would like to thank Rina Goodman, Anamaria Gil, and the rest of
the WSBA ADR Section Executive Committee for sponsoring the research used to write the
report.
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INTRODUCTION
Mediation is more of an art than a science. Like other forms of creative work,
experienced mediators have developed a broad continuum of mediation practices that exemplify
an astonishing capacity to resolve human conflict. The diversity in how mediation is practiced is
significant and akin to the spectrum of diversity a person might find exploring other artistic
forms of human expression. Not only are there substantial differences among experienced
mediators, but individual mediators tend to adjust their mediation approach to the unique
circumstances present in each dispute.
Experienced mediators tend to have a fluid mediation style that is responsive and
adaptive to the needs of parties and attorneys (“disputants”) instead of a formulaic one-size-fitsall approach. Few, if any, of the mediators interviewed subscribe exclusively to any one
predefined style or structure of mediation. Instead, mediation approaches represent a dynamic
and somewhat non-transferable integration of personal background, training, personality,
intuition, empathy, perception of conflict, and mediation experience refined through practice.
An important difference among mediators appears to be along what Leonard Riskin
termed the “narrow” and “broad” problem-definition continuum. The problem-definition
continuum refers to how mediators, attorneys, and parties define the relevant subject-matter of a
dispute. Mediators can and do exert control over how disputes are defined by parties and
counsel. Some mediators enforce a narrow expression of the dispute in mediation and keep the
disputants focused on the litigation issues present. Other mediators respond to broader interests
that exist outside the legal characterization of the dispute and adjust the problem-definition to be
inclusive of those other interests. A mediator’s sensitivity, willingness, and ability to adjust along
the problem-definition continuum is a product of their personal mediation approach, which
draws from prior personal experience, training, and natural attributes. The variation in how
mediators exert control and influence over the scope of conflict in mediation has a significant
impact on the process and range of potential resolutions options that are produced.
Traditionally, mediation was a concentrated event that started and ended on a specific
day. In contrast, recent trends indicate that in many cases mediation has evolved into more of an
ongoing process where the mediator commonly has multiple interactions with disputants before
the mediation conference, and frequently after the mediation conference when disputes do not
settle. While the bulk of the mediation process continues to occur at the mediation conference,
many mediators now initiate the process earlier with pre-conference dialogue with disputants,
and they stay involved with post-conference follow-up until either a resolution is reached or they
become convinced further contacts would be unproductive.
The perceived benefit of pre-conference mediation work has led to innovations in the
type of work mediators do early in the process; while new post-conference practices have
emerged as fewer disputes appear to be settling at the first mediation conference. The increasing
use and perceived value of pre-conference practices and post-conference practices have led to a
fundamental change in how the mediation process may unfold in the litigated-case setting. The
report divides mediation process into three stages: pre-conference practices, mediation
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conference practices, and post-conference practices. At each stage of the process, the report
identifies trends and useful practices expressed by experienced mediators.
PRE-CONFERENCE PRACTICES
Pre-conference contact between the mediator, attorneys, and occasionally parties, has
become a regular practice among Seattle mediators. Sixty-two percent of the mediators
interviewed routinely attempt to have contact with attorneys, and sometimes parties, before the
mediation conference.1 Mediators use the pre-conference communication as a way to prime all
participants in the process to hit the ground running at the mediation conference and identify and
preempt potential impediments to settlement. In most cases, pre-conference mediation work
entails briefs conversations between the mediator and disputants, but a few mediators have begun
to have more substantial interactions with disputants before the conference. The remaining
thirty-eight percent of mediators usually rely chiefly upon mediation briefs and other written
materials to prepare for mediation.
The amount of pre-conference dialogue between mediators and disputants seems to vary
depending on the type of dispute, the complexity of the case, the written submissions, and
whether the mediator and attorneys are familiar with each other. Despite these variables, the
general trend appears to be toward mediators initiating more substantial contacts with disputants
earlier in the mediation process. Many mediators now consider these pre-conference
communications as key parts of the mediation process rather than some type of extraneous “premediation” work that exists outside the mediation process.
Mediators find written briefs useful, if not necessary, preparation tools for both the
mediator and the disputants (i.e., attorneys and parties). Mediators recommend attorneys submit
and exchange mediation briefs between three and seven days before the mediation conference,
and will often provide an option for counsel to submit a confidential brief exclusively to the
mediator. Mediators prefer attorneys exchange mediation briefs to provide time for counsel and
parties to evaluate new information about the dispute, reassess risk, and revise potential
settlement options. Some mediators use the briefs and other written materials to understand the
history of the dispute, and to develop a chronology of key events leading up to the trial date.
Despite the importance of mediation briefs and thorough preparation, a significant
number of mediators noted that attorney preparation for mediation varies dramatically. Some
attorneys prepare well and are able to obtain optimal outcomes from the mediation process.
Other attorneys submit briefs late, do not exchange briefs with opposing counsel, and have not
prepared their clients for the process. One mediator noted, a surprising number of lawyers go
into mediation without an expectation the case will settle, do not know their case well enough to
negotiate effectively, have not prepared their clients for the process, have not thought through
potential settlement terms, and have not written a draft settlement agreement before the
conference. Mediators attempt to pick up the slack, but recognize that a lot of time and money is
wasted when preparation for mediation is not taken seriously.
1

The percentage is based on twenty-eight mediator responses. The attorney interviews seemed to indicate a
lower overall percentage of pre-conference contacts by Seattle mediators.
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The majority of mediators found pre-conference dialogue between the mediator and
disputants a useful practice before the mediation conference. In the words of one mediator, you
learn way more in a twenty-minute phone conversation with each counsel than you ever do in a
twenty-page brief. The phone conferences typically last approximately ten to thirty minutes, and
cover a variety of topics, including: timing of mediation, process structure, general logistics,
mediation style, personality assessments, hot-button issues, pending motions, trial date, and a
brief conversation about the key issues underpinning the dispute.
In situations where the mediator and the disputants do not know each other, preconference dialogue can be a useful way for a mediator to introduce disputants to their particular
style of mediation. For example, some mediators will talk about the defining characteristics of
their mediation style. The aim of these conversations is to set reasonable expectations for
attorneys and parties about what to expect from the mediator and the mediation process. In the
case of early mediations, some mediators use the pre-conference dialogue to evaluate with
attorneys the timing of the mediation, and attempt to identify potential information gaps or other
impediments that need to be addressed before either side can make informed decisions about
settlement.
Other mediators use pre-conference contacts with disputants to customize the structure of
the mediation conference. For example, a common topic addressed by mediators is whether to
use joint session and opening statements. Some mediators are completely flexible about the
structure of the mediation process and will allow disputants to determine whether opening
statements will be done and whether joint sessions are used. Some mediators have strong
opinions about the use of joint session and opening statements, and will try to persuade
disputants to adopt the mediation structure they view as most constructive for the process.
Mediators use discussions about mediation style and process structure to generate buy-in from
disputants, create positive momentum, and manage expectations going into the mediation
conference.
An innovative practice described by a handful of mediators is to conduct extensive phone
or in-person conferences with attorneys and sometimes parties before the mediation conference.
The purpose of the extensive pre-conference work is to fold disputants into the mediation process
earlier, and jump-start the mental shift to creative and fluid thinking about potential resolution
options before the conference. One mediator referred to these substantial pre-conference contacts
as “situation assessments,” which this report will use to refer to two variations on the approach.
The first variation on the situation assessment approach is for the mediator to have a brief
fifteen minute “organizing” phone conference with the attorneys, review the submitted mediation
briefs, and then follow-up with an hour to two hour phone conversation with each attorney. The
extensive pre-conference discussions give the mediator an opportunity to analyze the legal and
non-legal issues related to the dispute, identify potential issues that may promote settlement, and
identify potential obstacles that may hinder settlement. One mediator that uses this approach in
complex commercial disputes has received uniformly positive feedback from attorneys.
Additionally, the mediator has discovered that doing substantial pre-conference work earlier in
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the process tends to reduce the duration of the actual mediation conference because disputants
are more prepared to focus on the negotiation aspect of mediation.
A second variation on the situation assessment approach is to have in-person meetings or
extensive phone conversations with both attorneys and parties prior to the mediation conference.
The in-person meetings are generally held with each disputant separately and substitute for what
is normally accomplished during the first few rounds of private caucus meetings, but in a more
flexible, less pressurized environment. The pre-conference meetings allow the mediator to
explore the conflict in-depth with the disputants, identify underlying interests, and determine
whether the parties have developed a clear sense of what they are trying to accomplish in
mediation. One mediator noted, while attorneys tend to be apprehensive about this amount of
pre-conference work, attorneys usually end up gaining a broader understanding of their client
and the dispute. Many experienced mediators recognize that effective pre-conference work can
harmonize the expectations of disputants about the process and set the tone for a constructive
conference.

CONFERENCE PRACTICES

The purpose of the mediation conference is to provide a venue where disputants can look
at the same dispute, the same facts, and the same laws in a more open and receptive mode than is
possible when engaged in the fighting mentality often solidified by our system of civil
adjudication. One attorney put the difference in psychology succinctly: At trial, you’re thinking
“kill the opposition.” In mediation, you’re thinking outside the box at a wide range of potential
solutions to solve the problem. The mediation process can shift the psychology of disputants
from a reactive mentality to a receptive mentality, loosen hardened positions, and open all
participants to think more fluidly and creatively about settlement options.
The different styles of mediation and the different structures available have been a source
of heated debate among many professional mediators and dispute resolution experts. One of the
most widely used ways of understanding different mediation approaches is the Riskin Grid
(“Grid”), developed in the mid-1990s by Leonard Riskin. The Grid recognized the now wellknown styles of “facilitative” and “evaluative” mediation.2 Initially, the Grid consisted of (1) a
vertical continuum depicting the spectrum of mediator behavior from “facilitative” to
“evaluative,” and (2) a horizontal continuum depicting a problem-definition continuum from
“narrow” to “broad.” These two continua intersect, producing four quadrants representing four
types of mediation approaches: evaluative-narrow, evaluative-broad, facilitative-narrow, and
facilitative-broad.3
Over the years, the Grid has been subject to various criticisms. In response, Riskin
developed new mediation labels, new grids, and new commentary to address concerns expressed
2

Riskin, Leonard, Mediator Orientations, Strategies, and Techniques: A Grid for the Perplexed in 1 Harvard
Negotiation Law Review 7-51 (1996).
3
Id.
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about the original Grid and how it depicted different mediation orientations. The evaluative and
facilitative labels were replaced with the broader terms “directive” and “elicitive.” Directive
means the mediator is directing the parties toward something or away from it. 4 Elicitive means
that the mediator draws out information or perspective or influence from the parties. 5
Despite the various revisions of the Grid, the narrow and broad problem-definition
continuum has remained the same. It refers to how the mediator, parties, and attorneys define the
subject-matter of a dispute in mediation. Mediators that encourage a narrow problem-definition
keep the dialogue in mediation focused primarily on the litigation issues at stake; while
mediators that allow a broader problem-definition tend to be more inclusive of party interests
that exist outside the legal framework.
Experienced mediators tend to have a fluid mediation approach with a blend of elicitive,
directive, narrow, and broad components that are expressed in different and evolving
combinations to meet the circumstances present in mediation. Few, if any, survey participants are
exclusively elicitive or directive throughout the mediation process. A number of mediators
mentioned that early in their mediation career they gravitated toward certain distinct styles of
mediation, such as facilitative or transformative, but overtime have come to see value in using an
eclectic mixture of styles refined through practice.
A mediator’s approach is often sensitive and responsive to the evolving moment-tomoment dynamic created by the interaction among the attorneys, parties, and the mediator.
Usually, but not always, elicitive techniques are used early in the process to allow parties to be
heard and tell their story. Directive techniques are more frequently used later in the process when
disputants are stuck, going in circles, or the mediator feels it necessary to intervene more
assertively to close a large gap between disputants. In some cases, mediators will do exactly the
opposite of this pattern of elicitive and directive techniques, and start with a more directive
approach and conclude with an elicitive style. However, like a person’s right or left handedness,
some mediators appear most comfortable when they are communicating in a strongly directive or
evaluative fashion. They may identify themselves as an “evaluative mediator” or say they like to
offer their opinions during mediation. Other mediators may say they are “good listeners” or more
comfortable in an elicitive or facilitative style.
Among Seattle mediators in the litigated-case context, there appears to be a more stark
contrast along what Riskin termed the narrow and broad problem-definition continuum.
Mediators use elicitive techniques to allow the party’s to be heard and illuminate the different
issues underlying the dispute, but exert different levels of directive techniques to shape and focus
how parties are able to define their dispute in mediation. Some mediators primarily keep the
parties focused on the litigation issues present in a dispute; while other mediators are more
willing to adjust the scope of the problem-definition to be inclusive of broader interests.
Mediators who focus and shape the subject-matter of disputes into a narrow problemdefinition tend to keep the dialogue in mediation focused within the legal parameters outlined by
4

Riskin, Leonard, Replacing the Mediator Orientation Grids, Again: The New New Grid System Alternatives to the
High Cost of Litigation, Vol. 29, pp. 127-132, (2005).
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attorneys. If parties express concerns too far outside what is likely to be considered by a judge or
jury, the mediator may empathize and affirm the value of the party’s expression, but will refocus
the dialogue on the legally relevant issues in the dispute. These mediators tend to believe that
legal subject-matter expertise is crucial for a mediator to be effective because the dialogue in
mediation revolves around the litigation issues that are present. The bread and butter of
mediation from a narrow approach are the emotional and financial cost associated with litigation,
the inherent uncertainty, and the overall risk of going to trial. A trial attorney noted this leverage
works because there’s only one guarantee at trial: “you could lose.” Uncertainty, risk, and cost
are the key tools used by a mediator that operates from a narrow approach to leverage disputants
toward compromise, and perhaps a reasonable settlement.
Mediators who are open to allowing disputes to be defined broadly view the legal
framework as just one perspective of many potential perspectives through which a dispute can be
expressed, understood, and resolved in mediation. A broad problem-definition is inclusive of an
array of other human factors that may include core personal interests, business interests,
relational interests, and community interests that may permeate a dispute. By expanding the
breadth and depth of how conflict is defined, the mediator is able to open-up the parties to
consider new information that may expand the pie of potential settlement options. As one
mediator noted, information shifts perspective, and when parties are able to absorb and express
more information about their dispute, the range of possible solution options tends to increase. If
parties are stuck in diametrically opposed legal positions, broad perspectives may provide the
only outlets for parties to move forward in mediation and think beyond their entrenched
positions.
Most experienced mediators recognize the value of being able to adjust proficiently along
the narrow and broad continuum depending on the nature of the dispute and the interests of the
parties. For example, one mediator asserted that if there is a discrete dispute between parties who
will never cross paths again, like a personal injury dispute, the discussion will tend to be
narrower. If there is a significant history between the parties (spouses, family members, former
business partners, long-term former employee and former employer, parties to a lengthy business
relationship, etc.) it is natural the discussion will be broader. Similarly, if there will likely be a
continuing relationship between the parties in the future (business partners, family members,
employee relationship etc.) the scope of the problem-definition may be broader. A mediator’s
sensitivity and capacity to address the potentially broad range of human interests that a dispute
may involve seems to vary from mediator to mediator. For example, an attorney-mediator with
prior training in psychology or therapy will have a different capacity to diagnose and address a
conflict between two business partners than an attorney-mediator with a background in public
accounting.
The extent a mediator is able to adjust the scope of his or her problem-definition to be
inclusive of the range of potential human interests will impact how the mediation process unfolds
and what type of outcomes are produced by the process. Unfortunately, the narrow anchor of the
problem-definition continuum is probably too restrictive to accurately describe the approach of
mediators that tend to focus primarily on litigation issues, and the broad range of the continuum
covers too much diversity among mediators to illustrate how these variations impact the
mediation experience for parties and the possible mediation outcomes.
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One consequence of the variations along the problem-definition continuum appears to be
in how different mediators structure the mediation process. Specifically, Seattle mediators who
tend to be inclusive of broader interests usually integrate joint session into the mediation process
more frequently than mediators who view disputes narrowly. Many of the mediators who
perceive disputes narrowly dislike joint session meetings, and rarely find any reason to bring
disputants together in the same room. The concern is that when disputants are in the same room,
the dialogue is likely to devolve into legal argument, polarize disputants, and potentially trigger
an emotionally volatile situation that results in the collapse of the mediation. In contrast,
mediators who strongly gravitate toward a broad problem-definition tend to find joint session
more useful and frequently encourage disputants to come together in the same room. Mediators
who frequently use joint session believe the format improves transparency, efficiency,
authenticity, and perhaps generates conditions that can connect parties to broader interests that
may not surface if the disputants are always separated in private rooms during mediation.

POST-CONFERENCE PRACTICES
Over the past five years, the importance of post-conference mediation practices has
increased because fewer disputes appear to be settling after the first mediation conference.
Eighty-eight percent of attorneys and eighty percent of mediators have observed a decline in
settlement rates after the first mediation conference. 6 A common estimate expressed by
mediators is that fifteen to twenty-five percent fewer cases now settle after the first day of
mediation. Some attorneys and mediators have observed more significant declines; while others
have perceived little if any decline in settlement rates. The causes of the perceived decrease in
settlement rates are uncertain, but common speculations include the downturn in the economy,
unripe early mediations, the greater familiarity of attorneys and parties with the mediation
process, an increase in the percentage of mediations that are court-ordered, attorneys scheduling
shorter mediation conferences, and the shift by many lawyers to use mediation as the start of the
negotiation process rather than the end.
The decline in settlement rates after the first mediation conference has created a strong
incentive for mediators to rely more heavily on post-conference mediation work to keep overall
settlement rates high. It is now more common for mediators to have post-conference follow-up
with disputants, schedule multiple mediation sessions, and provide parties with the option to
arbitrate unsettled issues at the end of mediation. Eighty-nine percent of mediators interviewed
regularly have post-conference follow-up with attorneys when disputes do not settle at the
mediation conference.7 Similarly, nearly all attorneys interviewed found post-conference followup by the mediator essential or very important if the dispute had a reasonable chance of
settlement. One attorney noted that he would not use a mediator if he knew ahead of time the
mediator would not do post-conference follow-up.
Mediators have different approaches to post-conference work. Some mediators rely
heavily on email to follow-up with disputants, while others prefer phone conversations or in6
7

Percentages based on fifteen mediators and nine attorney responses.
Percentage based on nineteen mediator responses.
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person mediation sessions. Some mediators find that email provides more control over timing,
content, and framing of communications than in-person meetings or phone conversations. One
mediator often follows-up with mediator proposals written separately to each attorney. The
separate mediator proposals include written support for why the mediator believes each of the
disputants should accept the recommend settlement proposal.
A growing practice for several local mediators is to offer disputants an arbitration option
if they cannot agree on some or all of the settlement terms after the mediation conference. In the
past, a common practice among mediators had been to insert an arbitration clause into settlement
agreements that appoints the mediator as an arbitrator if a disagreement emerges about the
interpretation of settlement provisions. This was sometimes done at the request of the parties or
their lawyers and sometimes done at the suggestion of the mediator. A recent trend is for
attorneys to more commonly ask mediators to switch roles and arbitrate unresolved substantive
issues at the end of mediation. Although this practice does not appear to violate any specific
rules, there is a clear ethical split among experienced mediators about whether this practice is
appropriate.
Some mediators believe a mediation-arbitration process is appropriate if the neutral
makes appropriate disclosures, the parties sign a document acknowledging they understand the
arbitrator has received confidential information in the mediation, and the disputants will not use
that as grounds to vacate the arbitration award. In contrast, a number of mediators strongly
disagree with the practice of arbitrating unresolved substantive issues at the end of mediation.
The primary reason is the mediator is frequently exposed to information not shared with the
other side that would often not be disclosed during a traditional arbitration hearing. Additionally,
some mediators expressed concern about the business consequences of rendering adverse
decisions against repeat users of their mediation services. Despite the potential problems, a
growing number of attorneys seem to appreciate the mediation-arbitration option and frequently
request this process because it allows them to choose their decision-maker, control timing, fix
cost, and receive a prompt decision.

CONCLUSION

Mediation has emerged in various forms as a constructive response to conflict and as a
counter to conflict’s destructive potential. Over the last several decades, professional mediators
have refined their craft, developed new practices, and responded to changes in the dispute
resolution field.
Traditionally, mediation was a concentrated one-day event that unfolded from start to
finish on a given day. Rarely did mediators engage in pre-conference and post-conference
mediation work. Now, mediators frequently initiate the mediation process prior to the conference
with varying levels of communication with the disputants, and often keep the process alive when
cases do not settle with post-conference follow-up. The evolution of mediation into more of an
ongoing process that occurs over-time may be a natural and positive development in the field. It
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is also possible that this is a sign of ineffectiveness or increasing sophistication on the part of
parties and lawyers about the mediation process.
Mediators have the ability to exert control over the scope of problem-definition in
mediation, and thereby influence the range of potential problem-solutions that are produced by
the process. In other words, how a mediator facilitates and directs disputants to define the
subject-matter of their dispute in mediation has a significant influence on how the process
unfolds and what outcomes are achieved. In some cases, a narrow problem-definition is
appropriate and aligns with the expressions and interests of the disputants. In other cases, many
mediators recognize the conflict involves broader interests that go beyond the litigation issues
presented by attorneys.
Mediation has incredible potential to satisfy the interests of parties and generate tailored,
cost-effective resolutions to conflict that go beyond what a court could create or impose. How
mediation unfolds depends upon the nature of the dispute and the key participants in the process:
attorneys, parties, and especially the mediator. Nearly all experienced mediators described a fluid
mediation approach that is sensitive and adaptive to disputants rather than preset by allegiance to
fixed styles of mediation or a rigid process structure. Mediators have developed a personalized
mediation approach that is rooted in personal background, training, personality, intuition,
empathy, perception of conflict, and prior mediation experience. Mediators draw from this well
of personal experience to connect with disputants and create an environment where conflict can
be resolved by the parties.
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Escalating Cost of Civil Litigation Task Force Subcommittee Report
July, 2014
This Task Force ADR Subcommittee report addresses how using
innovative approaches to mediation early in the litigation process can
effectively save costs.

Using Mediation to Lower the Cost of Litigation Task Force
Recommendations

Introduction
In January 2011, the Washington State Bar Association Board of
Governors approved a charter for the Task Force on the Escalating Cost of
Civil Litigation. The purpose of the Task Force is to assess the costs of civil
litigation in Washington state courts and recommend ways to control those
costs.
In assessing civil litigation costs, the Task Force identified the
following nine factors: (1) attorney time; (2) case management; (3) case
type; (4) access to justice; (5) pro se litigants; (6) public perception of the
legal system; (7) use of alternative dispute resolution; (8) litigation costs;
and (9) whether economic motives exist that could control the cost of
litigation. To investigate these factors, the Task Force created several
subcommittees including the ADR Subcommittee.
ADR Subcommittee
The purpose of the ADR Subcommittee is to assess and make
recommendations regarding how mediation and arbitration can be used to
reduce litigation costs. Jerry McNaul chairs the subcommittee and its
members are Alan Alhadeff, Robert Alsdorf, Gregg Bertram, Cynthia Buhr,
Rina Goodman, and David Lenci. The Subcommittee has been greatly
assisted by a number of individuals who participated in the focus group
efforts and who have each contributed to the preparation of this report or
have authored an addendum to this report, namely: Andre Chevalier, for his
research and authorship of the survey of Northwest mediators; Micky
Forbes for her conceptualization of the focus group project; Jennifer Davis
for her efforts at organizing the focus group gatherings; as well as Jeff Bean,
Courtney Kaylor, Sherman Knight, Anne Lucas, Paul McVicker, Anne
Preston, Sevilla Rhoads, and Debra Synovec each for gathering useful
practices from their fields of law and describing these recommended
practices in separate Addenda to this report.
These Addenda are referred to as Field Notes and contain detailed and
anecdotal descriptions of how lawyers and mediators have used the ideas
and practices recommended in this report to successfully resolve cases early
in the litigation process.

Research Conducted
In partnership with the WSBA ADR Section, we (the Subcommittee)
commissioned an independent research project to identify those practices
currently being used by mediators and lawyers to settle cases in Western
Washington.
Our researcher interviewed more than thirty attorney/mediators whose
combined experience in mediation exceeds 50,000 cases. An additional
twenty trial lawyers from varied fields (e.g. family law, personal injury,
employment and construction) with extensive experience representing
clients in mediation were also interviewed. Our research set out not only to
identify practices commonly used, but also to identify innovative practices
that potentially reduce litigation costs. The resulting Survey Report,
Mediation Practices in Law: A Survey of Northwest Mediators, by Andre
Chevalier, J.D., contains a detailed explanation of how mediators operate,
particularly with regard to early mediation and innovative use of pre-session
contact.
An additional source of information accessed by the Subcommittee
has been the focus group project which began in 2009 under the cosponsorship of the KCBA and WSBA ADR Sections. This on-going project
has consisted of a series of meetings among lawyers and other professionals
to discuss mediation, how it is used, and how its use can be improved in a
wide variety of practice settings.
The focus group project produced a series of Field Notes from
lawyers and mediators operating in a broad range of civil litigation practices.
Read together, the Field Notes provide a number of suggestions for bringing
about mediation earlier in the litigation process.
The Survey Report and Field Notes are included as Addenda to this
report and can be found online at the WSBA ADR Section website.

Overview of Current Practice -- Findings
Three significant findings regarding mediation and its effects on the
cost of litigation emerged from the survey of mediators and lawyers. These

are: 1) predominately, mediation occurs well-into or even late in the
litigation process; 2) early mediation has the potential to significantly reduce
the cost of litigation; and 3) lawyers frequently have pre-session contact
with the mediator and such contact saves costs by making the mediation
more efficient. Each of these findings has been more than confirmed both in
the focus group discussions as well as in other surveys of litigators and
mediators.
Finding 1 – Current Predominant Approach is the Summit Conference
Late in the Case
The predominant approach to mediation in Western Washington has
been what can be called “the summit conference at the end of the case.”
This mediation typically occurs after discovery has been completed. The
summit conference approach begins with a commitment by each side to
attend a scheduled conference and bring representatives with decision
making authority. The lawyers then typically present to the mediator written
materials summarizing the case. The scheduled day of mediation may begin
with a joint session and opening statements. However, mediators report that
an opening joint session is becoming a less common practice and mediations
more often begin with separate private sessions between the mediator and
each side. Accordingly, the first exposure the mediator most frequently has
to the broader context of the case is on the day of mediation during the first
private meeting with each side.
Finding 2 -- Early Mediation is Often Used and Reduces Cost
A number of mediators report mediating cases before litigation has
commenced or before a significant amount of discovery has occurred. Early
mediation is used extensively in cases where at least one of the parties
doesn’t want the matter to be litigated, the cost of going forward with trial
and/or the risk of loss at trial outweighs any benefit the parties would get by
winning, or the cost of delay is simply too onerous to bear (e.g. family law,
employment and construction). Early mediation saves money by reducing
the time spent on extensive discovery, trial preparation, and the cost of
expert witness testimony. Moreover, reducing the time between the
emergence of the problem and the solving of it also lessens the continuing
effects on the parties of the conflict itself.

Finding 3 – Optional Pre-session Contact with Mediator is the New
Norm
Traditionally, the mediation session has been preceded by counsel
sending a 5 to 10 page report to the mediator summarizing their respective
views of the case. A growing trend has developed where now more than
half of the mediators interviewed engage in additional pre-mediation contact
with counsel beyond receiving the initial written submission. This premediation contact takes many forms. Some mediators arrange a brief private
phone call with each counsel. Others prefer to arrange in-person meetings
with counsel that may last up to an hour each. An option is to include the
parties themselves in the pre-session conference.
This practice of advance contact with the mediator mirrors a growing
trend nationally, as many of the guest speakers at the annual Northwest ADR
Conference report similar practices in their own jurisdictions as well.

Issues Raised -- Timing
A significant issue that impacts the cost of litigation involves the
timing of when the mediation is to occur. Our research indicates that the
predominant approach at this time is that mediation typically occurs late in
the case. Our research also indicates that significant cost savings can occur
when mediation is accessed early in the case.
Secondary issues that impact cost or efficiency of the process often
involve how lawyers initiate the mediation process and how the mediator is
given information at the beginning.

Recommendations
This report makes three recommendations to address how accessing
mediation early in the case may enhance the possibility of earlier settlement
and thereby reduce litigation cost. These recommended useful practices
include the accompanying Field Notes and involve both the timing (when
to mediate) as well as the conduct of the mediation process. The first
recommendation is to consider mediation at an earlier point in time.
The second recommendation suggests ways to vary the format of the
mediation by turning the process into a series of short meetings. The third
recommendation contains innovative and useful ways for how to engage
with the mediator at the beginning of mediation and how to involve the
parties themselves in the mediation process.

Recommendation 1 – Consider Early Mediation
Consider engaging in early mediation. What point in time is
considered early may vary from case to case as well as in differing fields of
law. For example, in a divorce case, mediation of parenting issues is often
viewed as useful at the time parents separate even before the case is filed.
Typically little or no discovery is required to engage the parents in
discussion about what arrangements can be agreed to that are in the best
interests of the children. Here, early mediation can be extremely helpful
when tensions are at a high point. Similarly, employment or construction
matters are often negotiated in mediation when tensions are high and after
only a minimal amount of discovery as well. However, personal injury
cases or the financial aspects of divorce cases generally require a more
thorough exchange of credible or verified information before mediation is
considered.
Accessing mediation early in a case may be useful even where there is
little intention or even motivation on the part of the parties to settle the
entice matter. For example, in a divorce case with a looming battle over
financial matters the parties may wish to engage in mediation for the limited
purpose of completing the parenting plan. On the other side of the spectrum
in complex litigation the parties may wish to engage in mediation to
negotiate discovery issues. Literally any case where a negotiation is taking
place can potentially benefit with the aid of a mediator.
Lawyers report that early mediation is not often accessed because of
concerns about adequate discovery. The ethical responsibility to represent
the client often carries with it a mandate to learn enough about the case in
order to be able to advise the client as to all of their options. In the process
of crafting a legal case, lawyers often fear the risk of negligence in their
duty to advocate for their clients. Other concerns include that the other side
will view an offer of early mediation as a sign of weakness or a perception
that the other side is resisting early mediation because of economic
disincentives to settle the case.
Our findings however, reveal in a very clear way that there are
situations that lawyers often encounter where early attempts at resolution are
in the mutual interest of both sides. Lawyers report success with early
mediation when:

•
•
•

○ the parties are willing to make themselves available to the
negotiation process
○ the parties are willing to exchange information that is credible and
necessary
○ the parties prefer to keep the dispute out of court for cost or other
reasons

Examples of early mediation primarily come from family law,
employment law, land use, real estate, and construction law. Lawyers from
these fields indicate that they have had success with mediation either before
litigation has commenced or early in the process before discovery has gone
very far. Often these are cases where the continuing existence of the
problem creates a cost far in excess of legal fees. For example, in a
construction case where work is stopped; an employment case where trouble
at the workplace is greatly increased by an ongoing lawsuit; or a divorce
case where the parents’ ability to cooperatively care for the children is
greatly compromised by the length of time between filing the case and the
trial date.
Lawyers and mediators with experience conducting early mediation
report that early mediation often addresses the legal issues that will be
presented in court as well as the underlying aspects of the conflict itself.
These may include emotional issues, lack of trust, disbelief that the other
side is willing to negotiate fairly, a disproportionate access to resources, or
even the need for acknowledgement or an apology. In early mediation, the
legal aspects of the case may not as yet be fully developed. Conversely,
resources necessary to fund discovery will not have been fully expended. As
a consequence, early mediation has the potential to provide access to dispute
resolution before the emotional and financial investment of litigation
becomes a barrier to settlement.
Recommendation 2 – Consider Varying the Format; Early Mediation
May Differ From Summit Conference at End of Case
Early mediation is not a one size fits all proposition. Early mediation
is often conducted as a series of sessions rather than a one-day event.
These sessions may last between one and two hours each. Some mediators
prefer to meet with each party separately and some mediators prefer to meet
with the parties together. The series of meetings approach offers a flexible
time schedule that can accommodate the time schedules of each party and
their respective counsel. Moreover, proponents of early mediation indicate

that some cases are better negotiated over a period of time.
Regarding timing of the mediation, the summit conference approach
requires complex scheduling of parties, lawyers and the mediator, all
having to commit to a time and place where they will meet. Finding a date
when all parties are available to meet together for a half or full day can
push mediation weeks or even months out from the time that mediation is
proposed and accepted.
Alternatively, early mediation may be accessed as a series of short
meetings taking place over a several day or even several week period of
time. This early participation in the process helps to avoid the expense of
delay and formal discovery. In early mediation discovery is often negotiated
through the efforts of the mediator. The mediator is able to ask each side
what information is most essential for their deliberations. Additionally, by
shuttling privately between each side, the mediator can often see settlement
possibilities before parties become firmly entrenched in their positions.
Lawyers with experience in early mediation have developed the
ability to open a conversation without showing weakness, giving up power,
or hurting their client’s case. This allows lawyers to tell their clients that
they will develop and pursue both a litigation track and a robust negotiation
effort simultaneously. Useful practices include negotiating discovery and
sitting down with each side to determine what it would take to come to the
table early.
The Addenda to this Report (attached Field Notes as described above
and also found online at the WSBA ADR Section website) provide a host of
tips, practical suggestions, and useful/cost saving ways to mediate cases
early in the litigation process.
Recommendation 3 – Innovative Use of Pre-session Conferences;
Meeting with the Mediator in Advance
Consider using pre-session conferences in advance of the scheduled
mediation session. Pre-session contact with the mediator can increase
efficiency of the mediation process in a number of ways benefitting both
counsel and parties themselves. For counsel this provides a relaxed and
informal setting for each counsel to privately convey to the mediator both
barriers to settlement and conditions they perceive to be conducive to
settlement. The benefit for parties is that they are given an advance
opportunity to tell their story and be heard.

Pre-session conferences are typically private and confidential
meetings held by the mediator and each counsel separately prior to the
mediation session when all parties meet together. An option is to include
the parties themselves in the meeting with counsel.
Pre-session Meeting with Counsel
Lawyers may consider meeting in-person or by phone with the
mediator prior to the day of mediation. The traditional protocol of counsel
only submitting written materials to the mediator in advance can have
serious limitations. Written materials generally focus on the legal aspects of
the case. However, it is also useful for the mediator to get a sense of the
background issues, including emotional factors, that the parties are actually
experiencing.
Pre-mediation session contact provides an opportunity for the
mediator to get an idea from each counsel about where the sticking points
are before the scheduled day of mediation. It also provides an opportunity
in advance of a joint meeting for the mediator to identify information that
needs or ought to be exchanged and digested prior to actual negotiation.
This is called pre-session or pre-mediation contact. In reality it is an actual
part of the mediation that is taking place prior to the date where the parties
are scheduled to come together in a joint meeting.
Experienced mediators report that having at least a pre-session phone
conference with each counsel gives the mediator a much greater sense of
what the conflict is about and what needs to be resolved. Moreover it gives
counsel an opportunity to give the mediator insight about the parties
themselves and what barriers need to be overcome in order to achieve
settlement. Developing this type of information in advance can be very
efficient. In some cases counsel can dispense with written materials
altogether in favor of a conversation with the mediator saving time, money
and increasing the effectiveness of the communication.
Given practical limitations of scheduling and availability, what can
occur in pre-session conference with the mediator most frequently occurs in
the summit conference approach during the initial private and confidential
conference the mediator has with each party.
Optional Meeting May Include Client
An option for lawyers to consider is to include the client in the premediation meeting with the mediator. While practical considerations such as

cost and availability generally dictate whether this is viable, it does offer a
number of advantages. Pre-mediation contacts are less time-constrained than
day of mediation sessions. Clients are able to tell their stories under more
relaxed circumstances thus allowing the mediator to get a clearer picture of
the client’s perspective.
Moreover, mediators and lawyers report that this useful practice
gives genuine satisfaction to the clients themselves and a sense they have
been heard. This value of the mediator listening to the parties (lawyers
too) cannot be overemphasized. It is a well-documented phenomena that
once parties feel they have been heard even by the mediator alone the stress
level is reduced and parties actually become more flexible and creative in
approaching and responding to settlement offers.
It is further reported that the passage of time between the telling of the
story to the mediator at a pre-session meeting and the settlement negotiation
(when parties come together) often has a softening effect on the parties.
Thus, an additional benefit of pre-mediation contact is that the polarization
that often results from the parties’ opening statements can be mitigated.

Conclusion
This project addresses how mediation can help lower the costs of
litigation. Mediation as it is currently used at the end of the case is the status
quo. Thus, even though successful in settling cases, using mediation late in
cases is not a significant factor in containing the costs of civil litigation. By
contrast, as a few lawyers noted, there are significant cost savings to be had
by accessing mediation early. Moreover, mediators often hear from lawyers
in “summit conference at the end” mediations that there were discernible
points in the case where the case could have been settled earlier. So we
conclude that if lawyers cultivate the practice of recognizing when these
points occur in a case and then turn to a mediator early there is significant
potential for reducing costs. It is our view that when accessing early
mediation becomes the norm, rather than an innovative practice used in a
minority of cases, significant cost containment will occur.
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